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PART 376—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

376.10 What does this part do?

376.20 Does this part apply to me?

376.30 What policies and procedures must I
follow?

Subpart A—General

376.137 Who in the Department of Health
and Human Services (HHS) may grant an
exception to let an excluded person par-
ticipate in a covered transaction?

376.147 Does an exclusion from participation
in Federal health care programs under
Title XI of the Social Security Act affect
a person’s eligibility to participate in
nonprocurement and procurement trans-
actions?

Subpart B—Covered Transactions

376.220 What contracts and subcontracts, in
addition to those listed in 2 CFR 180.220,
are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

376.332 What methods must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

376.370 What are the obligations of Medicare
carriers and intermediaries?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

376.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subpart E—Excluded Parties List System
[Reserved]

Subpart F—General Principles Relating to
Suspension and Debarment Actions
[Reserved]

Subpart G—Suspension [Reserved]
Subpart H—Debarment [Reserved]

Subpart |—Definitions

376.935 Disqualified (HHS supplement to
government-wide definition at 2 CFR
180.935).

376.995 Principal (HHS supplement to gov-
ernment-wide definition at 2 CFR
180.995).

Subpart J [Reserved]

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 6101
(note); E.O. 12689 (3 CFR, 1989 Comp., p. 235);
E.O. 12549 (3 CFR, 1986 Comp., p. 189); E.O.
11738 (3 CFR, 1973 Comp., p. 799).

SOURCE: 72 FR 9234, Mar. 1, 2007, unless oth-
erwise noted.

§376.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of Health and Human
Services (HHS or Department) policies
and procedures for nonprocurement de-
barment and suspension. HHS thereby
gives regulatory effect to the OMB
guidance as supplemented by this part.
This part satisfies the requirements in
2 CFR 180.20, section 3 of Executive
Order 12549, ‘“‘Debarment and Suspen-
sion”’ (3 CFR 1986 Comp., p. 189), Execu-
tive Order 12689, ‘‘Debarment and Sus-
pension’” (3 CFR 1989 Comp., p. 235) and
31 U.S.C. 6101 note (Section 2455, Pub.
L. 103-355, 108 Stat. 3327).

§376.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)), apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ under subpart B
of 2 CFR part 180, as supplemented by
this part, and the definition of non-
procurement transaction” at 2 CFR
180.970.

(b) Respondent in HHS suspension or
debarment action;

(c) HHS debarment or suspension of-
ficial;

(d) HHS grants officer, agreements
officer, or other HHS official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction.

§376.30 What policies and procedures
must I follow?

The policies and procedures that you
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in subparts A
through I of 2 CFR part 180, including
the corresponding section that HHS
published in 2 CFR part 376 identified
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§376.137

by the same section number. The con-
tracts under a nonprocurement trans-
action, that are covered transactions,
for example, are specified by section
220 of the OMB guidance (i.e., 2 CFR
180.220) as supplemented by section 220
in this part (i.e., 2 CFR 376.220). For any
section of OMB guidance in subparts A
through I of 2 CFR part 180 that has no
corresponding section in this part, HHS
policies and procedures are those in the
OMB guidance at 2 CFR part 180.

Subpart A—General

§376.137 Who in the Department of
Health and Human Services (HHS)
may grant an exception to let an ex-
cluded person participate in a cov-
ered transaction?

The HHS Debarring/Suspension Offi-
cial has the authority to grant an ex-
ception to let an excluded person par-
ticipate in a covered transaction as
provided at 2 CFR 180.135.

§376.147 Does an exclusion from par-
ticipation in Federal health care
programs under Title XI of the So-
cial Security Act affect a person’s

eligibility to participate in non-
procurement and procurement
transactions?

Any individual or entity excluded
from participation in Medicare, Med-
icaid, and other Federal health care
programs under Title XI of the Social
Security Act, 42 U.S.C. 1320a-7, 1320a—
Ta, 1320c-5, or 1395ccc, and imple-
menting regulation at 42 CFR part 1001,
will be subject to the prohibitions
against participating in covered trans-
actions, as set forth in this part and
part 180, and is prohibited from partici-
pating in all Federal government pro-
curement programs and nonprocure-
ment programs. For example, if an in-
dividual or entity is excluded by the
HHS Office of the Inspector General
from participation in Medicare, Med-
icaid, and/or other Federal health care
programs, in accordance with 42 U.S.C.
1320a-7, then that individual or entity
is prohibited from participating in all
Federal government procurement and
nonprocurement programs (42 CFR part
1001).

2 CFR Ch. Il (1-1-14 Edition)

Subpart B—Covered Transactions

§376.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b), this part also
applies to all lower tiers of sub-
contracts under covered nonprocure-
ment transactions, as permitted under
the OMB guidance at 2 CFR 180.220(c).
(See optional lower tier coverage in the
diagram in the appendix to 2 CFR part
180.)

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§376.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

To communicate the requirements to
lower-tier participants, you must in-
clude a term or condition in the lower-
tier transaction requiring the lower-
tier participant’s compliance with 2
CFR part 180, as supplemented by this
subpart.

§376.370 What are the obligations of

Medicare carriers and inter-
mediaries?
Because Medicare carriers, inter-

mediaries and other Medicare contrac-
tors undertake responsibilities on be-
half of the Medicare program (Title
XVIII of the Social Security Act),
these entities assume the same obliga-
tions and responsibilities as the HHS
Medicare officials responsible for the
Medicare Program with respect to ac-
tions under 2 CFR part 376. This would
include the requirement for these enti-
ties to check the Excluded Parties List
System (EPLS) and take necessary
steps to effect this part.
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Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§376.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR
180.435, you must include a term or
condition in the transaction that re-
quires the participant’s compliance
with subpart C of 2 CFR part 180, as
supplemented by subpart C of this part,
and require the participant to include a
similar term or condition in lower-tier
covered transactions.

Subpart E—Excluded Parties List
System [Reserved]

Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions [Reserved]

Subpart [Re-

served]

G—Suspension

Subpart H—Debarment [Reserved]

Subpart I—Definitions

§376.935 Disqualified. (HHS supple-
ment to government-wide definition
at 2 CFR 180.935).

Disqualified means persons prohibited
from participating in specified federal
procurement and nonprocurement
transactions pursuant to the statutes
listed in 2 CFR 180.935, and pursuant to
Title XI of the Social Security Act (42
U.S.C. 1320a-7, 1320a-Ta, 1320c-5, and
1395cce) as enforced by the HHS Office
of the Inspector General.

§376.995 Principal (HHS supplement
to government-wide definition at 2
CFR 180.995).

Principal means individuals, in addi-
tion to those listed at 2 CFR 180.995,
who participate in HHS covered trans-
actions including:

(a) Providers of federally required
audit services; and

(b) Researchers.

§382.10
Subpart J [Reserved]

PART 382—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

382.10 What does this part do?

382.20 Does this part apply to me?

382.30 What policies and procedures must I
follow?

Subpart A [Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

382.2256 Whom in HHS does a recipient other
than an individual notify about a crimi-
nal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

382.300 Whom in HHS does a recipient who
is an individual notify about a criminal
drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

382.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

382.500 Who in HHS determines that a re-
cipient other than an individual violated
the requirements of this part?

382.505 Who in HHS determines that a re-
cipient who is an individual violated the
requirements of this part?

Subpart F [Reserved]

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 74 FR 58190, Nov. 12, 2009, unless
otherwise noted.

§382.10 What does this part do?

This part requires that the award and
administration of HHS grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707, as amended, here-
after referred to as ‘‘the Act’) that ap-
plies to grants. It thereby—
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(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for the HHS grants
and cooperative agreements; and

(b) Establishes HHS policies and pro-
cedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing regula-
tions.

§382.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of an HHS grant or co-
operative agreement; or

2 CFR Ch. lll (1-1-14 Edition)
(b) HHS awarding official.

§382.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
subparts A through F of 2 CFR part 182,
as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

" Section in this part
Section of OMB where supplc—?— What the supplementation clarifies
guidance mented

(1) 2 CFR 182.225(a) | §382.225 ................ Whom in HHS a recipient other than an individual must notify if an employee is
convicted for a violation of a criminal drug statute in the workplace.

(2) 2 CFR 182.300(b) | §382.300 ................ Whom in HHS a recipient who is an individual must notify if he or she is con-
victed of a criminal drug offense resulting from a violation occurring during the
conduct of any award activity.

(3) 2 CFR 182.500 ... | §382.500 ................ Who in HHS is authorized to determine that a recipient other than an individual is
in violation of the requirements of 2 CFR part 182, as implemented by this part.

(4) 2 CFR 182.505 ... | §382.505 ................ Who in HHS is authorized to determine that a recipient who is an individual is in
violation of the requirements of 2 CFR part 182, as implemented by this part.

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
HHS policies and procedures are the
same as those in the OMB guidance.

Subpart A [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§382.225 Whom in HHS does a recipi-
ent other than an individual notify
about a criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify each HHS of-
fice from which it currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§382.300 Whom in HHS does a recipi-
ent who is an individual notify
about a criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify each HHS office from which it
currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§382.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:
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Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an in-
dividual) of part 382, which adopts the
Governmentwide implementation (2
CFR part 182) of sec. 5152-5158 of the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41 U.S.C.
701-707).

§382.505

Subpart E—Violations of This Part
and Consequences

§382.500 Who in HHS determines that
a recipient other than an individual
violated the requirements of this
part?

The agency head is the official au-
thorized to make the determination

under 2 CFR 182.500.

§382.505 Who in HHS determines that
a recipient who is an individual vio-
lated the requirements of this part?

The agency head is the official au-
thorized to make the determination

under 2 CFR 182.505.

Subpart F [Reserved]
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PART 417—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

417.10 What does this part do?

417.20 Does this part apply to me?

417.30 What policies and procedures must I
follow?

Subpart A—General

417.137 Who in the USDA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

417.210 Which nonprocurement transactions
are covered transactions?

417.215 Which nonprocurement transactions,
in addition to those listed in 2 CFR
180.215, are not covered transactions?

417.220 Are any procurement contracts in-
cluded as covered transactions?

417.221 How would the exclusions from cov-
erage for the USDA’s foreign assistance
programs apply?

417.222 How would the exclusions from cov-
erage for the USDA’s export credit guar-
antee and direct credit programs apply?

Subpart C—Responsibilities of Participants
Regarding Transactions

417.332 What methods must I use to pass
down requirements to participants in
lower-tier covered transactions with
whom I intend to do business?

Subpart D—Responsibilities of Department
of Agriculture Officials Regarding
Transactions

417.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E, F [Reserved]

Subpart G—Suspension

417.755 When will I know whether the USDA
suspension is continued or terminated?

Subpart H—Debarment

417.800 What are the USDA causes for debar-
ment?

417.865 How long may my debarment last?

417.870 When do I know if the USDA debar-
ring official debars me?

Subpart I—Definitions

417.930 Debarring official (USDA supple-
ment to governmentwide definition at 2
CFR 180.930).

417.1010 Suspending official (USDA supple-
ment to governmentwide definition at 2
CFR 180.1010).

Subpart J [Reserved]

AUTHORITY: 5 U.S.C. 301; Pub. L. 101-576, 104
Stat. 2838; Sec. 2455, Pub. L. 103-355, 108 Stat.
3327 (31 U.S.C. 6101 note); 7 U.S.C. 2209j; E.O.
12549 (3 CFR, 1986 Comp., p. 189); E.O. 12698 (3
CFR, Comp., p. 235); 7 CFR 2.28.

SOURCE: 75 FR 29185, May 25, 2010, unless
otherwise noted.

§417.10 What does this part do?

This part adopts the OMB guidance
in subparts A through I of 2 CFR part
180, as supplemented by this part, as
the USDA policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the USDA to the OMB guid-
ance, as supplemented by this part.
This part satisfies the requirements in
section 3 of Executive Order 12549,
“Debarment and Suspension” (3 CFR
1986 Comp., p. 189), Executive Order
12689, ‘‘Debarment and Suspension’ (3
CFR 1989 Comp., p. 235) and 31 U.S.C.
6101 note (Section 2455, Pub. L. 103-355,
108 Stat. 3327).

§417.20 Does this part apply to me?

Through this part, pertinent portions
of the OMB guidance in subparts A
through I of 2 CFR part 180 (see table at
2 CFR 180.100(b)) apply to you if you are
a:

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“‘nonprocurement transaction” at 2
CFR 180.970, as supplemented by
§§417.215 and 417.220 of this part);

(b) Respondent in a USDA debarment
and suspension action;

(c) USDA debarment or suspension
official; or

(d) USDA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.
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§417.30 What policies and procedures
must I follow?

The USDA policies and procedures
that you must follow are the policies
and procedures specified in this regula-
tion and each applicable section of the
OMB guidance in subparts A through I
of 2 CFR part 180, as that section is
supplemented by the section in this
part with the same section number.
The contracts that are covered trans-
actions, for example, are specified by
section 220 of the OMB guidance (i.e., 2
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., §417.220). For
any section of OMB guidance in sub-
parts A through I of 2 CFR part 180
that has no corresponding section in
this part, USDA policies and proce-
dures are those in the OMB guidance.

Subpart A—General

§417.137 Who in the USDA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

Within the USDA, a debarring offi-
cial may grant an exception to let an
excluded person participate in a cov-
ered transaction as provided under 2
CFR 180.135.

Subpart B—Covered Transactions

§417.210 Which nonprocurement
transactions are covered trans-
actions?

All nonprocurement transactions, as
defined in §417.970, are covered trans-
actions unless listed in §417.215.

§417.215 Which nonprocurement
transactions, in addition to those
listed in 2 CFR 180.215, are not cov-
ered transactions?

(a) Transactions not covered. In addi-
tion to the nonprocurement trans-
actions listed in 2 CFR 180.215, the fol-
lowing nonprocurement transactions
are not covered transactions:

(1) An entitlement or mandatory
award required by a statute, including
a lower tier entitlement or mandatory
award that is required by a statute.

(2) The export or substitution of Fed-
eral timber governed by the Forest Re-
sources Conservation and Shortage Re-
lief Act of 1990, 16 U.S.C. 620 et seq. (The

2 CFR Ch. IV (1-1-14 Edition)

“Export Act’”), which prevents a
debarred person from entering into any
contract for the purchase of unproc-
essed timber from Federal lands. See 16
U.S.C. 620d(d)(1)(A).

(3) The receipt of licenses, permits,
certificates, and indemnification under
regulatory programs conducted in the
interest of public health and safety,
and animal and plant health and safe-
ty.

(4) The receipt of official grading and
inspection services, animal damage
control services, public health and
safety inspection services, and animal
and plant health and safety inspection
services.

(5) If the person is a State or local
government, the provision of official
grading and inspection services, animal
damage control services, animal and
plant health and safety inspection
services.

(6) The receipt of licenses, permits, or
certificates under regulatory programs
conducted in the interest of ensuring
fair trade practices.

(7) Permits, licenses, exchanges and
other acquisitions of real property,
rights of way, and easements under
natural resource management pro-
grams.

(8) Any transaction to be imple-
mented outside the United States that
is below the primary tier covered
transaction in a USDA foreign assist-
ance program.

(9) Any transaction to be imple-
mented outside the United States that
is below the primary tier covered
transaction in a USDA export credit
guarantee program or direct credit pro-
gram.

(b) Limited requirement to check EPLS.
Notwithstanding the fact that trans-
actions to be implemented outside the
United States that are below the pri-
mary tier covered transaction in a
USDA foreign assistance program, ex-
port credit guarantee program or di-
rect credit program are not covered
transactions, pursuant to paragraphs
(a)(8) and (9) of this section, primary
tier participants under these programs
must check the EPLS prior to entering
into any transaction with a person at
the first lower tier and shall not enter
into such a transaction if the person is
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excluded or disqualified under the
EPLS.

(c) Exception. A cause for suspension
or debarment under §180.700 or §180.800
of this title (as supplemented by
§417.800) may be based on the actions of
a person with respect to a procurement
or nonprocurement transaction under a
USDA program even if such trans-
action has been excluded from covered
transaction status by this section or
§417.220.

§417.220 Are any procurement con-
tracts included as covered trans-
actions?

(a) Covered transactions under this
part:

(1) Do not include any procurement
contracts awarded directly by a Fed-
eral agency; but

(2) Do include some procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered
transactions (see appendix to this part).

(b) Specifically, a contract for goods
or services is a covered transaction if
any of the following applies:

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under §417.210,
and the amount of the contract is ex-
pected to equal or exceed $25,000.

(2) The contract requires the consent
of a USDA official. In that case, the
contract, regardless of the amount, al-
ways is a covered transaction, and it
does not matter who awarded it. For
example, it could be a subcontract
awarded by a contractor at a tier below
a nonprocurement transaction, as
shown in the appendix to this part.

(3) The contract is for federally-re-
quired audit services.

(c) Any procurement contract to be
implemented outside the United States
that is below the primary tier covered
transaction in a USDA foreign assist-
ance program is not a covered trans-
action, notwithstanding the provisions
in paragraphs (a) and (b) of this sec-
tion.

(d) Any procurement contract to be
implemented outside the United States
that is below the primary tier covered
transaction in a USDA export credit
guarantee program or direct credit pro-
gram is not a covered transaction, not-

§417.221

withstanding the provisions in para-
graphs (a) and (b) of this section.

(e) Notwithstanding the fact that
procurement contracts to be imple-
mented outside the United States that
are below the primary tier covered
transaction in a USDA foreign assist-
ance program, export credit guarantee
program or direct credit program are
not covered transactions, pursuant to
paragraphs (c¢) and (d) of this section,
primary tier participants under these
programs must check the EPLS prior
to entering into any procurement con-
tract that is expected to equal or ex-
ceed $25,000 with a person at the first
lower tier and shall not enter into such
a procurement contract if the person is
excluded or disqualified under the
EPLS.

§417.221 How would the exclusions
from coverage for the USDA’s for-
eign assistance programs apply?

The primary tier covered transaction
would be the food aid grant agreement
entered into between USDA and a pro-
gram participant, such as a U.S. pri-
vate voluntary organization. USDA
would have to check the EPLS before
entering into the food aid grant agree-
ment to ensure that the U.S. private
voluntary organization that would be
the primary tier participant is not ex-
cluded or disqualified. A transaction at
the first lower tier might be a sub-
recipient agreement between the U.S.
private voluntary organization and a
foreign subrecipient of the commod-
ities that were provided under the food
aid grant agreement. Pursuant to
§417.215(a)(8), this nonprocurement
transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract entered into be-
tween the U.S. private voluntary orga-
nization and a foreign entity to provide
supplies or services that are expected
to equal or exceed $25,000 in value and
that are needed by such organization
to implement activities under the food
aid grant agreement. Pursuant to
§417.220(c), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. private voluntary
organization would be prohibited from
entering into, at the first lower tier, an
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agreement with a subrecipient or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

§417.222 How would the exclusions
from coverage for USDA’s export
credit guarantee and direct credit
programs apply?

(a) Ezxport credit guarantee program. In
the case of the export credit guarantee
program, the primary tier covered
transaction would be the guarantee
issued by the USDA to a U.S. exporter.
The U.S. exporter usually assigns the
guarantee to a U.S. financial institu-
tion, and this would create another pri-
mary tier covered transaction between
USDA and the U.S. financial institu-
tion. USDA would have to check the
EPLS before issuing a guarantee or ac-
cepting a guarantee assignment to en-
sure that the U.S. exporter or financial
institution that would be the primary
tier participant is not excluded or dis-
qualified. A transaction at the first
lower tier under the export credit guar-
antee program might be a payment ob-
ligation of a foreign bank to the U.S.
exporter to pay on behalf of the im-
porter for the exported U.S. commod-
ities that are covered by the guarantee.
Similarly, a transaction at the first
lower tier might be a payment obliga-
tion of a foreign bank under an instru-
ment, such as a loan agreement or let-
ter of credit, to the U.S. financial insti-
tution assigned the guarantee, which
has paid the exporter for the exported
U.S. commodities and, in so doing,
issued a loan to the foreign bank,
which the foreign bank is obligated to
repay on deferred payment terms. Pur-
suant to §417.215(a)(9), these non-
procurement transactions would not be
covered transactions. In addition, a
transaction at the first lower tier
under the export credit guarantee pro-
gram might be a procurement contract
(i.e., a contract for the purchase and
sale of goods) that is expected to equal
or exceed $25,000 entered into between
the U.S. exporter and the foreign im-
porter for the U.S. commodities, the
payment for which is covered by the
guarantee. Pursuant to §417.220(d), this
procurement contract would not be a
covered transaction. However, pursu-
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ant to §§417.215(b) and 417.220(e), the
U.S. exporter or U.S. financial institu-
tion would be prohibited from entering
into, at the first lower tier, an agree-
ment with an importer (or intervening
purchaser) or foreign bank or a pro-
curement contract that is expected to
equal or exceed $25,000 with an entity
that appears on the EPLS as excluded
or disqualified.

(b) Direct credit program. In the case
of the direct credit program, the pri-
mary tier covered transaction would be
the financing agreement between the
USDA and the U.S. exporter. USDA
purchases the exporter’s account re-
ceivable in a particular transaction
pursuant to the financing agreement.
On occasion, such transaction may
contemplate a payment obligation of a
U.S. or foreign bank to make the re-
quired payments. USDA would have to
check the EPLS before entering into a
financing agreement or accepting such
a payor to ensure that the U.S. ex-
porter or the bank, if any, that would
be the primary tier participant is not
excluded or disqualified. A transaction
at the first lower tier might be a pay-
ment obligation of the importer to pay
the exporter for the exported U.S. com-
modities that are covered by the fi-
nancing agreement. Pursuant to
§417.215(a)(9), this nonprocurement
transaction would not be a covered
transaction. In addition, a transaction
at the first lower tier might be a pro-
curement contract that is expected to
equal or exceed $25,000 entered into be-
tween the U.S. exporter and the foreign
importer for the U.S. commodities, the
payment for which is covered by the fi-
nancing agreement. Pursuant to
§417.220(d), this procurement contract
would not be a covered transaction.
However, pursuant to §§417.215(b) and
417.220(e), the U.S. exporter would be
prohibited from entering into, at the
first lower tier, an agreement with an
importer (or intervening purchaser) or
bank, or a procurement contract that
is expected to equal or exceed $25,000
with an entity that appears on the
EPLS as excluded or disqualified.
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Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§417.332 What methods must I use to
pass down requirements to partici-
pants in lower tier covered trans-
actions with whom I intend to do
business?

You as a participant must include a
term or condition in lower tier covered
transactions requiring lower tier par-
ticipants to comply with subpart C of
the OMB guidance in 2 CFR part 180, as
supplemented by subpart C of this part.

Subpart D—Responsibilities of De-
partment of Agriculture Offi-
cials Regarding Transactions

§417.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR
180.435, you must include a term or
condition in the transaction that re-
quires the participant’s compliance
with subpart C of 2 CFR part 180, as
supplemented by subpart C of this part,
and requires the participant to include
a similar term or condition in lower
tier covered transactions.

Subparts E-F [Reserved]

Subpart G—Suspension

§417.755 When will I know whether
the USDA suspension is continued
or terminated?

The suspending official must make a
written decision whether to continue,
modify, or terminate your suspension
within 45 days of closing the official
record. The official record closes upon
the suspending official’s receipt of final
submissions, information and findings
of fact, if any. The suspending official
may extend that period for good cause.
However, the record will remain open
for the full 30 days, as called for in
§180.725, even when you make a submis-
sion before the 30 days expire.

§417.800

Subpart H—Debarment

§417.800 What are the USDA causes
for debarment?

A Federal agency may debar a person
for—

(a) Conviction of or civil judgment
for—

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, tax evasion, receiving sto-
len property, making false claims, or
obstruction of justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects your present responsi-
bility;

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as—

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction;

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before March
1, 1989, or a procurement debarment by
any Federal agency taken pursuant to
48 CFR part 9, subpart 9.4, before Au-
gust 25, 1995;

(2) Knowingly doing business with an
ineligible person, except as permitted
under §180.135;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
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the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement en-
tered into under §180.640 or of any set-
tlement of a debarment or suspension
action; or

(5) Violation of the provisions of the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701); or

(d) Any other cause of so serious or
compelling a nature that it affects
your present responsibility.

§417.865
last?

(a) If the debarring official decides to
debar you, your period of debarment
will be based on the seriousness of the
cause(s) upon which your debarment is
based. Generally, debarment should not
exceed 3 years. However, if cir-
cumstances warrant, the debarring of-
ficial may impose a longer period of de-
barment.

(b) In determining the period of de-
barment, the debarring official may
consider the factors in 2 CFR 180.860. If
a suspension has preceded your debar-
ment, the debarring official must con-
sider the time you were suspended.

(c) If the debarment is for a violation
of the provisions of the Drug-Free
Workplace Act of 1988, your period of
debarment may not exceed 5 years.

(d) The Secretary shall permanently
debar from participation in USDA pro-
grams any individual, organization,
corporation, or other entity convicted
of a felony for knowingly defrauding
the United States in connection with
any program administered by USDA.

(1) Reduction. If the Secretary con-
siders it appropriate s/he may reduce a
debarment under this subsection to a
period of not less than 10 years.

(2) Exemption. A debarment under
this subsection shall not apply with re-
gard to participation in USDA domes-
tic food assistance programs. For pur-
poses of this paragraph, participation
in a domestic food assistance program
does not include acting as an author-
ized retail food store in the Supple-

How long may my debarment
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mental Nutrition Assistance Program
(SNAP), the Special Supplemental Nu-
trition Assistance Program for Women,
Infants, and Children (WIC), or as a
nonbeneficiary entity in any of the do-
mestic food assistance programs. The
programs include:

(i) Special Nutrition Assistance Pro-
gram, 7 U.S.C. 2011, et seq.,

(ii) Food Distribution Program on In-
dian Reservations, 7 U.S.C. 2013(b);

(iii) National School Lunch Program,
42 U.S.C. 1751, et seq.;

(iv) Summer Food Service Program
for Children, 42 U.S.C. 1761; Child and
Adult Care Food Program, 42 U.S.C.
1766;

(v) Special Milk Program for Chil-
dren, 42 U.S.C. 1772; School Breakfast
Program, 42 U.S.C. 1773;

(vi) Special Supplemental Nutrition
Program for Women, Infants, and Chil-
dren, 42 U.S.C. 1786;

(vii) Commodity Supplemental Food
Program, 42 U.S.C. 612c note;

(viii) WIC Farmers Market Nutrition
Program, 42 U.S.C. 1786;

(ix) Senior Farmers’ Market Nutri-
tion Program, 7 U.S.C. 3007; and

(x) Emergency Food Assistance Pro-
gram, 7 U.S.C. 7501, et. seq.

§417.870 When do I know if the USDA
debarring official debars me?

(a) The debarring official must make
a written decision whether to debar
within 45 days of closing the official
record. The official record closes upon
the debarring official’s receipt of final
submissions, information and findings
of fact, if any. The debarring official
may extend that period for good cause.
However, the record will remain open
for the full 30 days, as called for in
§180.820, even when you make a submis-
sion before the 30 days expire.

(b) The debarring official sends you
written notice, pursuant to §180.615,
that the official decided, either:

(1) Not to debar you; or

(2) To debar you. In this event, the
notice:

(i) Refers to the Notice of Proposed
Debarment;

(ii) Specifies the reasons for your de-
barment;

(iii) States the period of your debar-
ment, including the effective dates;
and
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(iv) Advises you that your debarment
is effective for covered transactions
and contracts that are subject to the
Federal Acquisition Regulation (48
CFR chapter 1), throughout the Execu-
tive Branch of the Federal Government
unless an agency head or an authorized
designee grants an exception.

Subpart I—Definitions

§417.930 Debarring official (USDA
supplement to governmentwide def-
inition at 2 CFR 180.930).

(a) Debarring official means an agen-
cy official who is authorized to impose
debarment. The debarring official is ei-
ther:

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The head of an organizational
unit within USDA (e.g., Administrator,
Food and Nutrition Service), who has
been delegated authority in 7 CFR part
2 to carry out a covered transaction, is
delegated authority to act as the de-
barring official in connection with such
transaction. This authority to act as a
debarring official may not be redele-
gated below the head of the organiza-
tional unit, except that, in the case of
the Forest Service, the Chief may re-
delegate the authority to act as a de-
barring official to the Deputy Chief for
the National Forest System or an As-
sociate Deputy Chief for the National
Forest System.

§417.1010 Suspending official (USDA
supplement to governmentwide def-
inition at 2 CFR 180.1010).

(a) Suspending official means an
agency official who is authorized to
impose suspension. The suspending of-
ficial is either:

(1) The agency head; or

(2) An official designated by the
agency head.

(b) The head of an organizational
unit within USDA (e.g., Administrator,
Food and Nutrition Service), who has
been delegated authority in 7 CFR part
2 of this title to carry out a covered
transaction, is delegated authority to
act as the suspending official in con-
nection with such transaction. This au-
thority to act as a suspending official
may not be redelegated below the head

§421.10

of the organizational unit, except that,
in the case of the Forest Service, the
Chief may redelegate the authority to
act as a suspending official to the Dep-
uty Chief for the National Forest Sys-
tem or an Associate Deputy Chief for
the National Forest System.

Subpart J [Reserved]

PART 421—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

421.10 What does this part do?

421.20 Does this part apply to me?

421.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

421.225 Whom in the USDA does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

421.300 Whom in the USDA does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

421.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

421.500 Who in the USDA determines that a
recipient other than an individual vio-
lated the requirements of this part?

421.505 Who in the USDA determines that a
recipient who is an individual violated
the requirements of this part?

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 76 FR 76610, Dec. 8, 2011, unless
otherwise noted.

§421.10 What does this part do?

This part requires that the award and
administration of USDA grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
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guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707, as amended, here-
after referred to as ‘‘the Act’) that ap-
plies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for USDA’s grants
and cooperative agreements; and

(b) Establishes USDA policies and
procedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing regula-
tions.

§421.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182

2 CFR Ch. IV (1-1-14 Edition)

(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a USDA grant or co-
operative agreement; or

(b) USDA awarding official.

§421.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

What the supplementation clarifies

Section of OMB guidance W?.ggo;ug'pltgﬁ e’?'ﬁgd

(1) 2 CFR 182.225(a) ...... §421.225 ....cooovrann
(2) 2 CFR 182.300(b) ...... §421.300 ...cooverererrnne
(8) 2 CFR 182.500 .......... §421.500 ....oovnrrerrrann
(4) 2 CFR 182.505 .......... §421.505 ....ocooveererrrnnee

Whom in the USDA a recipient other than an individual must notify if an
employee is convicted for a violation of a criminal drug statute in the
workplace.

Whom in the USDA a recipient who is an individual must notify if he or
she is convicted of a criminal drug offense resulting from a violation oc-
curring during the conduct of any award activity.

Who in the USDA is authorized to determine that a recipient other than
an individual is in violation of the requirements of 2 CFR part 182, as
implemented by this part.

Who in the USDA is authorized to determine that a recipient who is an
individual is in violation of the requirements of 2 CFR part 182, as im-
plemented by this part.

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
USDA policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§421.225 Whom in the USDA does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal

drug offense must notify the awarding
official for each USDA agency from
which the recipient currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§421.300 Whom in the USDA does a re-
cipient who is an individual notify
about a criminal drug conviction?

A recipient who is an individual that
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify the awarding official for each
USDA agency from which the recipient
currently has an award.
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Subpart D—Responsibilities of
Agency Awarding Officials

§421.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an in-
dividual) of part 421, which adopts the
Governmentwide implementation (2
CFR part 182) of sec. 5152-5158 of the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41 U.S.C.
701-707).

§421.505

Subpart E—Violations of This Part
and Consequences

§421.500 Who in the USDA determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The Secretary of Agriculture and the
Secretary’s designee or designees are
authorized to make the determination
under 2 CFR 182.500.

§421.505 Who in the USDA determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The Secretary of Agriculture and the
Secretary’s designee or designees are
authorized to make the determination
under 2 CFR 182.505.
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Part
601

Nonprocurement debarment and suspension ...........
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PART 601—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

601.10 What does this part do?

601.20 Does this part apply to me?

601.30 What policies and procedures must I
follow?

Subpart A—General

601.137 Who in the Department of State may
grant an exception to let an excluded
person participate in a covered trans-
action?

Subpart B—Covered Transactions

601.220 What contracts and subcontracts, in
addition to those listed in 2 CFR 180.220,
are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

601.332 What methods must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

601.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]

Subpart |—Definitions

601.930 Debarring Official (Department of
State supplement to government-wide
definition at 2 CFR 180.930).

601.1010 Suspending Official (Department of
State supplement to government-wide
definition at 2 CFR 180.1010).

Subpart J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108;
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549; (3
CFR, 1986 Comp., p. 189); E.O. 12689 (3); CFR,
1989 Comp., p. 235).

SOURCE: 72 FR 10034, Mar. 7, 2007, unless
otherwise noted.

§601.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
DOS policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect

for DOS to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 12549, ‘‘Debarment and
Suspension” (3 CFR 1986 Comp., p. 189);
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235);
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L.
103-355 (31 U.S.C. 6101 note).

§601.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a DOS suspension
or debarment action;

(c) DOS debarment or suspension offi-
cial; and

(d) DOS grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§601.30 What policies and procedures
must I follow?

The DOS policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180 and
any supplemental policies and proce-
dures set forth in this part.

Subpart A—General

§601.137 Who in the Department of
State may grant an exception to let
an excluded person participate in a
covered transaction?

The Procurement Executive, Office of
the Procurement Executive, DOS, may
grant an exception permitting an ex-
cluded person to participate in a par-
ticular covered transaction. If the Pro-
curement Executive, Office of the Pro-
curement Executive, DOS, grants an
exception, the exception must be in
writing and state the reason(s) for de-
viating from the government-wide pol-
icy in Executive Order 12549.
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Subpart B—Covered Transactions

§601.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the DOS
under a covered nonprocurement trans-
action and the amount of the contract
is expected to equal or exceed $25,000.
This extends the coverage of the DOS
nonprocurement suspension and debar-
ment requirements to all lower tiers of
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§601.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You, as a participant, must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

2 CFR Ch. VI (1-1-14 Edition)

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§601.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]

Subpart I—Definitions

§601.930 Debarring Official (Depart-
ment of State supplement to gov-
ernment-wide definition at 2 CFR
180.930).

The Debarring Official for the De-
partment of State is the Procurement
Executive, Office of the Procurement
Executive (A/OPE).

§601.1010 Suspending Official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR
180.1010).

The Debarring Official for the De-
partment of State is the Procurement
Executive, Office of the Procurement
Executive (A/OPE).

Subpart J [Reserved]
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PART 780—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

780.10 What does this part do?

780.20 Does this part apply to me?

780.30 What policies and procedures must I
follow?

Subpart A—General

780.137 Who in the Agency for International
Development may grant an exception to
let an excluded person participate in a
covered transaction?

Subpart B—Covered Transactions

780.220 What contracts and subcontracts, in
addition to those listed in 2 CFR 180.220,
are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

780.332 What methods must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

780.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]

Subpart |—Definitions

780.930 Debarring Official (Agency for Inter-
national Development supplement to
government-wide definition at 2 CFR
180.930).

780.1010 Suspending Official (Agency for
International Development supplement
to government-wide definition at 2 CFR
180.1010).

Subpart J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235.

SOURCE: 76 FR 34144, June 13, 2011, unless
otherwise noted.

§780.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
USAID policies and procedures for non-
procurement debarment and suspen-

sion. It thereby gives regulatory effect
for USAID to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 125649, ‘‘Debarment and
Suspension” (3 CFR 1986 Comp., p. 189);
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235);
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Public
Law 103-355 (31 U.S.C. 6101 note).

§780.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“non-procurement transaction’ at 2
CFR 180.970);

(b) Respondent in a USAID suspen-
sion or debarment action;

(c) USAID debarment or suspension
official; and

(d) USAID grants officer, agreements
officer, or other official authorized to
enter into any type of non-procure-
ment transaction that is a covered
transaction.

§780.30 What policies and procedures
must I follow?

The USAID policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180
and any supplemental policies and pro-
cedures set forth in this part.

Subpart A—General

§780.137 Who in USAID may grant an
exception to let an excluded person
participate in a covered trans-
action?

The Director, Office of Acquisition
and Assistance or designee, may grant
an exception permitting an excluded
person to participate in a particular
covered transaction. If the Director,
Office of Acquisition and Assistance or
designee grants an exception, the ex-
ception must be in writing and state
the reason(s) for deviating from the
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government-wide policy in Executive
Order 12549.

Subpart B—Covered Transactions

§780.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the
USAID under a covered non-procure-
ment transaction and the amount of
the contract is expected to equal or ex-
ceed $25,000. This extends the coverage
of the USAID non-procurement suspen-
sion and debarment requirements to all
lower tiers of subcontracts under cov-
ered non-procurement transactions, as
permitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§780.332 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

You, as a participant, must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§780.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
and supplemented by subpart C of this
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part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]

Subpart I—Definitions

§780.930 Debarring Official (Agency
for International Development sup-
plement to government-wide defini-
tion at 2 CFR 180.930).

The Debarring Official for USAID is

the Director of the Office of Acquisi-
tion and Assistance.

§780.1010 Suspending Official (Agency
for International Development sup-
plement to government-wide defini-
tion at 2 CFR 180.1010).

The Suspending Official for USAID is
the Director of the Office of Acquisi-
tion and Assistance.

Subpart J [Reserved]

PART 782—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

782.10 What does this part do?

782.20 Does this part apply to me?

782.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

782.225 Whom in USAID does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

782.300 Whom in USAID does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

782.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?
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Subpart E—Violations of This Part and
Consequences

782.500 Who in USAID determines that a re-
cipient other than an individual violated
the requirements of this part?

782.505 Who in USAID determines that a re-
cipient who is an individual violated the
requirements of this part?

Subpart F—Definitions

782.606 Award (USAID Supplement to Gov-
ernment Wide Definition at 2 CFR
182.605).

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 76 FR 34574, June 14, 2011, unless
otherwise noted.

§782.10 What does this part do?

This part requires that the award and
administration of USAID grants and
cooperative agreements comply with
Office of Management and Budget
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of
1988 (41 U.S.C. 701-707, as amended,
hereafter referred to as ‘“‘the Act”’) that
applies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR Part 182) for USAID’s grants
and cooperative agreements; and

(b) HEstablishes USAID policies and
procedures for compliance with the Act

§782.30

that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Government wide implementing regu-
lations.

§782.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a USAID grant or co-
operative agreement; or

(b) USAID awarding official.

§782.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.
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(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
USAID policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§782.225 Whom in USAID does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify—

(a) Federal agencies if an employee
who is engaged in the performance of
an award informs you about a convic-
tion, or you otherwise learn of the con-
viction. Your notification to the Fed-
eral agencies must—

(1) Be in writing;

(2) Include the employee’s position
title;

(3) Include the identification num-
ber(s) of each affected award;

(4) Be sent within ten calendar days
after you learn of the conviction; and

(5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent to
every awarding official or his or her of-
ficial designee, unless the Federal
agency has specified a central point for
the receipt of the notices.

(b) Within 30 calendar days of learn-
ing about an employee’s conviction,
you must either—

(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with the
requirements of the Rehabilitation Act
of 1973 (29 U.S.C. 794), as amended; or

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal,
State or local health, law enforcement,
or other appropriate agency.

§782.505

Subpart C—Requirements for
Recipients Who Are Individuals

§782.300 Whom in USAID does a re-
cipient who is an individual notify
about a criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify each USAID office from which it
currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§782.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in subpart B
(or subpart C, if the recipient is an in-
dividual) of 782, which adopts the Gov-
ernment-wide implementation (2 CFR
part 182) of sec. 5152-5158 of the Drug-
Free Workplace Act of 1988 (Pub. L.
100-690, Title V, Subtitle D; 41 U.S.C.
701-707).

Subpart E—Violations of This Part
and Consequences

§782.500 Who in USAID determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The Director of the Office of Acquisi-
tion and Assistance is the official au-
thorized to make the determination
under 2 CFR 182.500.

§782.505 Who in USAID determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The Director of the Office of Acquisi-
tion and Assistance is the official au-
thorized to make the determination
under 2 CFR 182.505.
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Subpart F—Definitions

§782.605 Award (USAID supplement to
Government-wide definition at 2
CFR 182.605)

Award means an award of financial
assistance by the U.S. Agency for
International Development or other
Federal agency directly to a recipient.

(a) The term award includes:

(1) A Federal grant or cooperative
agreement, in the form of money or
property in lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
the Government-wide rule that imple-
ments OMB Circular A-102 (for avail-

2 CFR Ch. VII (1-1-14 Edition)

ability, see 5 CFR 1310.3) and specifies
uniform administrative requirements.

(b) The term award does not include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

(c) Notwithstanding paragraph (a)(2)
of this section, this paragraph is not
applicable to AID.
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PART 801—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

801.10 What does this part do?

801.20 Does this part apply to me?

801.30 What policies and procedures must I
follow?

Subpart A—General

801.137 Who in the Department of Veterans
Affairs may grant an exception to allow
an excluded person to participate in a
covered transaction?

Subpart B—Covered Transactions

801.220 What contracts and subcontracts, in
addition to those listed in 2 CFR 180.220,
are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

801.332 What methods must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

801.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]

Subpart I—Definitions

801.930 Debarring official (Department of
Veterans Affairs supplement to govern-
ment-wide definition at 2 CFR 180.930).

801.995 Principal (Department of Veterans
Affairs supplement to government-wide
definition at 2 CFR 180.995).

801.1010 Suspending official (Department of
Veterans Affairs supplement to govern-
ment-wide definition at 2 CFR 180.1010).

Subpart J—Limited Denial of Participation
(Department of Veterans Affairs Op-
tional Subpart for OMB Guidance at 2
CFR Part 180).

801.1100 General.

801.1105 Cause for a limited denial of par-
ticipation.

801.1110 Scope and period of a limited denial
of participation.

801.1111 Notice.

801.1112 Conference.

801.1113 Appeal.

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.

189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 38
U.8.C. 501(a) and 3703(c).

SOURCE: 72 FR 30240, May 31, 2007, unless
otherwise noted.

§801.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of Veterans Affairs (VA)
policies and procedures for nonprocure-
ment debarment and suspension. It
thereby gives regulatory effect for the
Department of Veterans Affairs to the
OMB guidance as supplemented by this
part. This part satisfies the require-
ments in section 3 of Executive Order
12549, ‘“‘Debarment and Suspension’ (3
CFR 1986 Comp., p. 189), Executive
Order 12689, ‘‘Debarment and Suspen-
sion” (3 CFR 1989 Comp., p. 235) and 31
U.S.C. 6101 note (Section 2455, Pub. L.
103-355, 108 Stat. 3327).

§801.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
‘“‘covered transaction” (see Subpart B
of 2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970, as supplemented by Sub-
part B of this part);

(b) Respondent in a Department of
Veterans Affairs debarment or suspen-
sion action;

(c) Department of Veterans Affairs
debarment or suspension official; or

(d) Department of Veterans affairs
grants officer, agreements officer, or
other official authorized to enter into
any type of nonprocurement trans-
action that is a covered transaction.

§801.30 What policies and procedures
must I follow?

For any section of OMB guidance in
subparts A through I of 2 CFR part 180
that has no corresponding section in
this part, Department of Veterans Af-
fairs policies and procedures are those
in the OMB guidance. For any such sec-
tion where there is a corresponding
section in this part, the Department of
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Veterans Affairs policies and proce-
dures that you must follow are the
policies and procedures specified in
each applicable section of the OMB
guidance in subparts A through I of 2
CFR part 180, and as supplemented by
the section in this part with the same
section number. The contracts that are
covered transactions, for example, are
specified by §180.220 of the OMB guid-
ance (2 CFR 180.220) as supplemented
by §801.220 in this part (2 CFR 801.220).

Subpart A—General

§801.137 Who in the Department of
Veterans Affairs may grant an ex-
ception to allow an excluded person
to participate in a covered trans-
action?

Within the Department of Veterans
Affairs, the Secretary of Veterans Af-
fairs, the Under Secretary for Health,
the Under Secretary for Benefits, and
the Under Secretary for Memorial Af-
fairs each has the authority to grant
an exception to allow an excluded per-
son to participate in a covered trans-
action, as provided in the OMB guid-
ance at 2 CFR 180.135.

Subpart B—Covered Transactions

§801.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

VA does not extend coverage of non-
procurement suspension and debarment
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction, although the
OMB guidance at 2 CFR 180.220(c) al-
lows a Federal agency to do so (also see
optional lower tier coverage in the fig-
ure in the appendix to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§801.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
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OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§801.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180
(as supplemented by subpart C of this
part) and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]

Subpart I—Definitions

§801.930 Debarring official (Depart-
ment of Veterans Affairs supple-
ment to government-wide definition
at 2 CFR 180.930).

In addition to the debarring official
listed at 2 CFR 180.930, the debarring
official for the Department of Veterans
Affairs is:

(a) For the Veterans Health Adminis-
tration, the TUnder Secretary for
Health;

(b) For the Veterans Benefits Admin-
istration, the Under Secretary for Ben-
efits; and

(c) For the National Cemetery Ad-
ministration, the Under Secretary for
Memorial Affairs.

§801.995 Principal (Department of
Veterans Affairs supplement to gov-
ernment-wide definition at 2 CFR
180.995.)

In addition to the principals identi-
fied at 2 CFR 180.995, for the Depart-
ment of Veterans Affairs loan guaranty
program, principals include, but are
not limited to the following:

(a) Loan officers.

(b) Loan solicitors.

(c) Loan processors.

(d) Loan servicers.

(e) Loan supervisors.

(f) Mortgage brokers.
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(g) Office managers.

(h) Staff appraisers and inspectors.

(i) Fee Appraisers and inspectors.

(j) Underwriters.

(k) Bonding companies.

(1) Real estate agents and brokers.

(m) Management and marketing
agents.

(n) Accountants, consultants, invest-
ment bankers, architects, engineers,
attorneys, and others in a business re-
lationship with participants in connec-
tion with a covered transaction under
the Department of Veterans Affairs
loan guaranty program.

(o) Contractors involved in the con-
struction, improvement or repair of
properties financed with Department of
Veterans Affairs guaranteed loans.

(p) Closing agents.

§801.1010 Suspending official (Depart-
ment of Veterans Affairs supple-
ment to government-wide definition
at 2 CFR 180.1010).

In addition to the suspending official
listed at 2 CFR 180.1010, the suspending
official for the Department of Veterans
Affairs is:

(a) For the Veterans Health Adminis-
tration, the TUnder Secretary for
Health;

(b) For the Veterans Benefits Admin-
istration, the Under Secretary for Ben-
efits; and

(c) For the National Cemetery Ad-
ministration, the Under Secretary for
Memorial Affairs.

Subpart J—Limited Denial of Par-
ticipation (Department of Vet-
erans Affairs Optional Subpart
for OMB Guidance at 2 CFR
Part 180).

§801.1100 General.

Field facility directors are author-
ized to order a limited denial of par-
ticipation affecting any participant or
contractor and its affiliates except
lenders and manufactured home manu-
facturers. In each case, even if the of-
fense or violation is of a criminal,
fraudulent or other serious nature, the
decision to order a limited denial of
participation shall be discretionary
and in the best interests of the Govern-
ment.

§801.1105

§801.1105 Cause for a limited denial of
participation.

(a) Causes. A limited denial of par-
ticipation shall be based upon adequate
evidence of any of the following causes:

(1) Irregularities in a participant’s or
contractor’s performance in the VA
loan guaranty program;

(2) Denial of participation in pro-
grams administered by the Department
of Housing and Urban Development or
the Department of Agriculture, Rural
Housing Service;

(3) Failure to satisfy contractual ob-
ligations or to proceed in accordance
with contract specifications;

(4) Failure to proceed in accordance
with VA requirements or to comply
with VA regulations;

(5) Construction deficiencies deemed
by VA to be the participant’s responsi-
bility;

(6) Falsely certifying in connection
with any VA program, whether or not
the certification was made directly to
VA;

(7) Commission of an offense or other
cause listed in §180.800;

(8) Violation of any law, regulation,
or procedure relating to the applica-
tion for guaranty, or to the perform-
ance of the obligations incurred pursu-
ant to a commitment to guaranty;

(9) Making or procuring to be made
any false statement for the purpose of
influencing in any way an action of the
Department.

(10) Imposition of a limited denial of
participation by any other VA field fa-
cility.

(b) Indictment. A criminal indictment
or information shall constitute ade-
quate evidence for the purpose of lim-
ited denial of participation actions.

(c) Limited denial of participation. Im-
position of a limited denial of partici-
pation by a VA field facility shall, at
the discretion of any other VA field fa-
cility, constitute adequate evidence for
a concurrent limited denial of partici-
pation. Where such a concurrent lim-
ited denial of participation is imposed,
participation may be restricted on the
same basis without the need for an ad-
ditional conference or further hearing.
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§801.1110 Scope and period of a lim-
ited denial of participation.

(a) Scope and period. The scope of a
limited denial of participation shall be
as follows:

(1) A limited denial of participation
extends only to participation in the VA
Loan Guaranty Program and shall be
effective only within the geographic ju-
risdiction of the office or offices impos-
ing it.

(2) The sanction may be imposed for
a period not to exceed 12 months except
for unresolved construction defi-
ciencies. In cases involving construc-
tion deficiencies, the builder may be
excluded for either a period not to ex-
ceed 12 months or for an indeterminate
period which ends when the deficiency
has been corrected or otherwise re-
solved in a manner acceptable to VA.

(b) Effectiveness. The sanction shall
be effective immediately upon issuance
and shall remain effective for the pre-
scribed period. If the cause for the lim-
ited denial of participation is resolved
before the expiration of the prescribed
period, the official who imposed the
sanction may terminate it. The imposi-
tion of a limited denial of participation
shall not affect the right of the Depart-
ment to suspend or debar any person
under this part.

(c) Affiliates. An affiliate or organiza-
tional element may be included in a
limited denial of participation solely
on the basis of its affiliation, and re-
gardless of its knowledge of or partici-
pation in the acts providing cause for
the sanction. The burden of proving
that a particular affiliate or organiza-
tional element is capable of meeting
VA requirements and is currently a re-
sponsible entity and not controlled by
the primary sanctioned party (or by an
entity that itself is controlled by the
primary sanctioned party) is on the af-
filiate or organizational element.

§801.1111 Notice.

(a) Generally. A limited denial of par-
ticipation shall be initiated by advis-
ing a participant or contractor, and
any specifically named affiliate, by
certified mail, return receipt re-
quested:

(1) That the sanction is effective as of
the date of the notice;
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(2) Of the reasons for the sanction in
terms sufficient to put the participant
or contractor on notice of the conduct
or transaction(s) upon which it is
based;

(3) Of the cause(s) relied upon under
§801.1105 for imposing the sanction;

(4) Of the right to request in writing,
within 30 days of receipt of the notice,
a conference on the sanction, and the
right to have such conference held
within 10 business days of receipt of
the request;

(5) Of the potential effect of the sanc-
tion and the impact on the partici-
pant’s or contractor’s participation in
Departmental programs, specifying the
program(s) involved and the geo-
graphical area affected by the action.

(b) Notification of action. After 30
days, if no conference has been re-
quested, the official imposing the lim-
ited denial of participation will notify
VA Central Office of the action taken
and of the fact that no conference has
been requested. If a conference is re-
quested within the 30-day period, VA
Central Office need not be notified un-
less a decision to affirm all or a portion
of the remaining period of exclusion is
issued. VA Central Office will notify all
VA field offices of sanctions imposed
and still in effect under this subpart.

§801.1112

Upon receipt of a request for a con-
ference, the official imposing the sanc-
tion shall arrange such a conference
with the participant or contractor and
may designate another official to con-
duct the conference. The participant
shall be given the opportunity to be
heard within 10 business days of receipt
of the request. This conference pre-
cedes, and is in addition to, the formal
hearing provided if an appeal is taken
under §801.1113. Although formal rules
of procedure do not apply to the con-
ference, the participant or contractor
may be represented by counsel and
may present all relevant information
and materials to the official or des-
ignee. After consideration of the infor-
mation and materials presented, the of-
ficial shall, in writing, advise the par-
ticipant or contractor of the decision
to withdraw, modify or affirm the lim-
ited denial of participation. If the deci-
sion is made to affirm all or a portion

Conference.
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of the remaining period of exclusion,
the participant shall be advised of the
right to request a formal hearing in
writing within 30 days of receipt of the
notice of decision. This decision shall
be issued promptly, but in no event
later than 20 days after the conference
and receipt of materials.

§801.1113 Appeal.

Where the decision is made to affirm
all or a portion of the remaining period
of exclusion, any participant desiring
an appeal shall file a written request
for a hearing with the Under Secretary

§801.1113

for Benefits, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420. This request
shall be filed within 30 days of receipt
of the decision to affirm. If a hearing is
requested, it shall be held in accord-
ance with the procedures in §§108.825
through 108.855. Where a limited denial
of participation is followed by a sus-
pension or debarment, the limited de-
nial of participation shall be super-
seded and the appeal shall be heard
solely as an appeal of the suspension or
debarment.
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PART 901—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

901.10 What does this part do?

901.20 Does this part apply to me?

901.30 What policies and procedures must I
follow?

Subpart A—General

901.137 Who in the Department of Energy
may grant an exception to let an ex-
cluded person participate in a covered
transaction?

Subpart B—Covered Transactions

901.220 What contracts and subcontracts, in
addition to those listed in 2 CFR 180.220,
are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

901.332 What methods must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

901.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]
Subpart I—Definitions

901.930 Debarring official (Department of
Energy supplement to government-wide
definition at 2 CFR 180.935).

901.950 Federal agency (Department of En-
ergy supplement to government-wide def-
inition at 2 CFR 180.910).

901.1010 Suspending official (Department of
Energy supplement to government-wide
definition at 2 CFR 180.1010).

Subpart J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549 (3
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR,
1989 Comp., p. 235); 42 U.S.C. 7101 et seq.; 50
U.S.C. 2401 et seq.

SOURCE: 71 FR 70459, Dec. 5, 2006, unless
otherwise noted.

§901.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
DOE policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for DOE to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 12549, ‘‘Debarment and
Suspension’ (3 CFR 1986 Comp., p. 189);
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235);
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L.
103-355 (31 U.S.C. 6101 note).

§901.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a DOE suspension
or debarment action;

(c) DOE debarment or suspension of-
ficial; and

(d) DOE grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§901.30 What policies and procedures
must I follow?

The DOE policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180 and
any supplemental policies and proce-
dures set forth in this part.
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§901.137

Subpart A—General

§901.137 Who in the Department of
Energy may grant an exception to
let an excluded person participate
in a covered transaction?

The Director, Office of Procurement
and Assistance Management, DOE, for
DOE actions, and the Director, Office
of Acquisition and Supply Manage-
ment, NNSA, for NNSA actions, may
grant an exception permitting an ex-
cluded person to participate in a par-
ticular covered transaction. If the Di-
rector, Office of Procurement and As-
sistance Management, DOE, for DOE
actions, and Director, Office of Acqui-
sition and Supply Management, NNSA,
for NNSA actions, grants an exception,
the exception must be in writing and
state the reason(s) for deviating from
the government-wide policy in Execu-
tive Order 12549.

Subpart B—Covered Transactions

§901.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2
CFR180.220(c) allows a Federal agency
to do so (also see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180), DOE does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements
beyond first-tier procurement con-
tracts under a covered nonprocurement
transaction.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§901.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You, as a participant, must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

2 CFR Ch. IX (1-1-14 Edition)

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§901.437 What method do I use to com-
municate to a participant the re-
quirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]

Subpart I—Definitions

§901.930 Debarring official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR
180.930).

The Debarring Official for the De-
partment of Energy, exclusive of
NNSA, is the Director, Office of Pro-
curement and Assistance Management,
DOE. The Debarring Official for NNSA
is the Director, Office of Acquisition
and Supply Management, NNSA.

§901.950 Federal agency (Department
of Energy supplement to govern-
ment-wide definition at 2 CFR
180.950).

DOE means the U.S. Department of
Energy, including the NNSA.

NNSA means the National Nuclear
Security Administration.

§901.1010 Suspending official (Depart-
ment of Energy supplement to gov-
ernment-wide definition at 2 CFR
180.1010).

The suspending official for the De-
partment of Energy, exclusive of
NNSA, is the Director, Office of Pro-
curement and Assistance Management,
DOE. The suspending official for NNSA
is the Director, Office of Acquisition
and Supply Management, NNSA.

Subpart J [Reserved]
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PART 902—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

902.10 What does this part do?

902.20 Does this part apply to me?

902.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

902.225 Whom in the DOE does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

902.300 Whom in the DOE does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

902.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of this Part and
Consequences

902.500 Who in the DOE determines that a
recipient other than an individual vio-
lated the requirements of this part?

902.505 Who in the DOE determines that a
recipient who is an individual violated
the requirements of this part?

Subpart F—Definitions

902.605 Award (DOE supplement to Govern-
mentwide definition at 2 CFR 182.605).
902.645 Federal agency or agency.

AUTHORITY: 41 U.S.C. 701; 42 U.S.C. 7101 et
seq.; 50 U.S.C. 2401 et seq.

SOURCE: 75 FR 39444, July 9, 2010, unless
otherwise noted.

§902.30

§902.10 What does this part do?

This part requires that the award and
administration of DOE grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for the DOE’s grants
and cooperative agreements; and

(b) Establishes DOE policies and pro-
cedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing regula-
tions.

§902.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a DOE grant or coop-
erative agreement; or

(b) DOE awarding official.

§902.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225() ..ovvvvvvvevveeeeennnnnn §902.225

(2) 2 CFR 182.300(b) wvvvvvvvvrrerrrerrrrn §902.300

Whom in the DOE a recipient other than an individual must notify if an
employee is convicted for a violation of a criminal drug statute in
the workplace.

Whom in the DOE a recipient who is an individual must notify if he or
she is convicted of a criminal drug offense resulting from a violation
occurring during the conduct of any award activity.
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2 CFR Ch. IX (1-1-14 Edition)

What the supplementation clarifies

Section in this

Section of OMB guidance part where
supplemented
(8) 2 CFR 182.500 .....cooevevevrcnririinns §902.500
(4) 2 CFR 182.505 ......cccooveiiiiiine §902.505
(5) 2 CFR 182.605 .......ccoevevvciririinnns §902.605
(6) 2 CFR 182645 ......occocvevevccieiins §902.645

Who in the DOE is authorized to determine that a recipient other than
an individual is in violation of the requirements of 2 CFR part 182,
as implemented by this part.

Who in the DOE is authorized to determine that a recipient who is an
individual is in violation of the requirements of 2 CFR part 182, as
implemented by this part.

Definition of “Award”.

Definition of “Federal agency or agency”.

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
DOE policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§902.225 Whom in the DOE does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify each DOE of-
fice from which it currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§902.300 Whom in the DOE does a re-
cipient who is an individual notify
about a criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify each DOE office from which it
currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§902.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an in-
dividual) of Part 902, which adopts the
Governmentwide implementation (2
CFR part 182) of sec. 5152-5158 of the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41 U.S.C.
701-707).

Subpart E—Violations of this Part
and Consequences

§902.500 Who in the DOE determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The Secretary of the Department of
Energy and the Secretary’s designee or
designees are authorized to make the
determinations under 2 CFR 182.500 for
DOE, including NNSA.

§902.505 Who in the DOE determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The Secretary of the Department of
Energy and the Secretary’s designee or
designees are authorized to make the
determinations under 2 CFR 182.500 for
DOE, including NNSA.
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Subpart F—Definitions

§902.605 Award (DOE supplement to
Governmentwide definition at 2
CFR 182.605).

The term award also includes Tech-
nology Investment Agreements (TIA).
A TTA is a special type of assistance in-
strument used to increase the involve-
ment of commercial firms in the De-
partment’s RD&D programs. A TIA
may be either a type of cooperative

§902.645

agreement or a type of assistance
transaction other than a cooperative
agreement, depending on the intellec-
tual property provisions. A TIA may be
either expenditure based or fixed sup-
port.

§902.645 Federal agency or agency.

Department of Energy means the U.S.
Department of Energy (DOE), including
the National Nuclear Security Admin-
istration (NNSA).
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PART 1125—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

1125.10 What does this part do?

1125.20 Does this part implement the OMB
guidance in 2 CFR part 180 for all DoD
nonprocurement transactions?

1125.30 Does this part apply to me?

1125.40 What policies and procedures must I
follow?

Subpart A—General

1125.137 Who in the Department of Defense
may grant an exception to let an ex-
cluded person participate in a covered
transaction?

Subpart B—Covered Transactions

1125.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1125.332 What method must I use to pass re-
quirements down to participants at lower
tiers with whom I intend to do business?

Subpart D—Responsibilities of DoD Officials
Regarding Transactions

1125.425 When do I check to see if a person
is excluded or disqualified?

1125.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]

Subpart I—Definitions

1125.930 Debarring official (DoD supplement
to Governmentwide definition at 2 CFR
180.930).

1125.937 DoD Component.

1125.1010 Suspending official (DoD supple-
ment to Governmentwide definition at 2
CFR 180.1010).

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 5
U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 72 FR 34984, June 26, 2007, unless
otherwise noted.

§1125.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the

Department of Defense (DoD) policies
and procedures for nonprocurement de-
barment and suspension. It thereby
gives regulatory effect for the Depart-
ment of Defense to the OMB guidance
as supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Section 2455, Public Law 103-355, 108
Stat. 3327).

§1125.20 Does this part implement the
OMB guidance in 2 CFR part 180
for all DoD nonprocurement trans-
actions?

This part implements the OMB guide-
lines in 2 CFR part 180 for most DoD
nonprocurement transactions. How-
ever, it does not implement the guide-
lines as they apply to prototype
projects under the authority of Section
845 of the National Defense Authoriza-
tion Act for Fiscal Year 1994 (Pub. L.
103-160), as amended. The Director of
Defense Procurement and Acquisition
Policy maintains a DoD issuance sepa-
rate from this part that addresses sec-
tion 845 transactions.

§1125.30 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“‘nonprocurement transaction” at 2
CFR 180.970, as supplemented by sub-
part B of this part), other than a sec-
tion 845 transaction described in
§1125.20;

(b) Respondent in a DoD Component’s
nonprocurement suspension or debar-
ment action;

(c) DoD Component’s debarment or
suspension official; or

(d) DoD Component’s grants officer,
agreements officer, or other official au-
thorized to enter into a nonprocure-
ment transaction that is a covered
transaction.
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§1125.40

§1125.40 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
subparts A through I of 2 CFR part 180,
as implemented by this part.

2 CFR Ch. XI (1-1-14 Edition)

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 180, this part supplements eight
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

Section in this
Section of OMB guidance part where
supplemented

What the supplementation clarifies

(1) 2 CFR 180.135 w.o.oooooeeeereeeeeseeeeeveesseeeeenenes §1125.137
(2) 2 CFR 180.220 .....oooooeeeee e §1125.220
(3) 2 CFR 180.330 .....ooooovmeereeoeeseeeeseeeee s §1125.332
(4) 2 CFR 180.425 ......ooooooerrereeeeseeeeereeesseeneenones §1125.425
(5) 2 CFR 180.435 .....oooooeeeeeeeeeeeeeeeeeseeeeenenen §1125.437

(6) 2 CFR 180.930
(7) 2 CFR 180.1010 ...

§1125.930
§1125.1010

Who in DoD may grant an exception for an excluded person
to participate in a covered transaction.

Which lower-tier contracts under a nonprocurement trans-
action are covered transactions.

What method a participant must use to communicate require-
ments to a lower-tier participant.

When a DoD awarding official must check to see if a person
is excluded or disqualified.

What method a DoD official must use to communicate re-
quirements to a participant.

Which DoD officials are debarring officials.

Which DoD officials are suspending officials.

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in subparts A
through I of 2 CFR 180 that is not listed
in paragraph (b) of this section, DoD
policies and procedures are the same as
those in the OMB guidance.

Subpart A—General

§1125.137 Who in the Department of
Defense may grant an exception to
let an excluded person participate
in a covered transaction?

Within the Department of Defense,
the Secretary of Defense, Secretary of
a Military Department, Head of a De-
fense Agency, Head of the Office of
Economic Adjustment, and Head of the
Special Operations Command have the
authority to grant an exception to let
an excluded person participate in a
covered transaction, as provided in the
OMB guidance at 2 CFR 180.135.

Subpart B—Covered Transactions

§1125.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2

CFR part 180), the Department of De-
fense does not extend coverage of non-
procurement suspension and debarment
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§1125.332 What method must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant in a covered
transaction must include a term or
condition in any lower-tier covered
transaction into which you enter, to
require the participant of that trans-
action to—

(a) Comply with subpart C of the
OMB guidance in 2 CFR part 180; and

(b) Include a similar term or condi-
tion in any covered transaction into
which it enters at the next lower tier.

Subpart D—Responsibilities of DoD
Officials Regarding Transactions

§1125.425 When do I check to see if a
person is excluded or disqualified?

In addition to the four instances
identified in the OMB guidance at 2
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CFR 180.425, you as a DoD Component
official must check to see if a person is
excluded or disqualified before you ob-
ligate additional funding (e.g., through
an incremental funding action) for a
pre-existing grant or cooperative
agreement with an institution of high-
er education, as provided in 32 CFR
22.520(e)(b).

§1125.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

You as a DoD Component official
must include a term or condition in
each covered transaction into which
you enter, to communicate to the par-
ticipant the requirements to—

(a) Comply with subpart C of 2 CFR
part 180, as supplemented by subpart C
of this part; and

(b) Include a similar term or condi-
tion in any lower-tier covered trans-
actions into which the participant en-
ters.

Subparts E-H [Reserved]

§1125.1010

Subpart I—Definitions

§1125.930 Debarring official (DoD sup-
plement to Governmentwide defini-
tion at 2 CFR 180.930).

DoD Components’ debarring officials
for nonprocurement transactions are
the same officials identified in 48 CFR
part 209, subpart 209.4, as debarring of-
ficials for procurement contracts.

§1125.937 DoD Component.

In this part, DoD Component means
the Office of the Secretary of Defense,
a Military Department, a Defense
Agency, a DoD Field Activity, or any
other organizational entity of the De-
partment of Defense that is authorized
to award or administer grants, cooper-
ative agreements, or other nonprocure-
ment transactions.

§1125.1010 Suspending official (DoD
supplement to Governmentwide
definition at 2 CFR 180.1010).

DoD Components’ suspending offi-
cials for nonprocurement transactions
are the same officials identified in 48
CFR part 209, subpart 209.4, as sus-
pending officials for procurement con-
tracts.
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PART 1200—NONPROCUREMENT
SUSPENSION AND DEBARMENT

Sec.

1200.10 What does this part do?

1200.20 Does this part apply to me?

1200.30 What policies and procedures must I
follow?

Subpart A—General

1200.137 Who in the Department of Trans-
portation may grant an exception to let
an excluded person participate in a cov-
ered transaction?

Subpart B—Covered Transactions

1200.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1200.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

1200.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-J [Reserved]

AUTHORITY: 49 U.S.C. 322; Sec. 2455, Public
Law 103-355, 108 Stat. 3327 (31 U.S.C. 6101
note); E.O. 12549 (3 CFR, 1986 Comp., p. 189);
E.O. 12689 (3 CFR, 1989 Comp., p. 235).

SOURCE: 73 FR 24140, May 2, 2008, unless
otherwise noted.

§1200.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of Transportation policies
and procedures for nonprocurement
suspension and debarment. It thereby
gives regulatory effect for the Depart-
ment of Transportation to the OMB
guidance as supplemented by this part.
This part satisfies the requirements in
section 3 of Executive Order 12549,
“Supension and Debarment” (3 CFR
1986 Comp., p. 189), Executive Order
12689, ‘‘Suspension and Debarment’ (3

CFR 1989 Comp., p. 235) and 31 U.S.C.
6101 note (Section 2455, Public Law 103—
355, 108 Stat. 3327).

§1200.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
‘“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970;

(b) Respondent in a Department of
Transportation suspension or debar-
ment action;

(c) Department of Transportation de-
barment or suspension official;

(d) Department of Transportation
grants officer, agreements officer, or
other official authorized to enter into
any type of nonprocurement trans-
action that is a covered transaction.

§1200.30 What policies and procedures
must I follow?

The Department of Transportation
policies and procedures that you must
follow are the policies and procedures
specified in each applicable section of
the OMB guidance in subparts A
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in
this part with the same section num-
ber. The contracts that are covered
transactions, for example, are specified
by section 220 of the OMB guidance
(i.e., 2 CFR 180.220), as supplemented by
section 220 in this part (i.e., §1200.220).
For any section of OMB guidance in
subparts A through I of 2 CFR 180 that
has no corresponding section in this
part, Department of Transportation
policies and procedures are those in the
OMB guidance.

Subpart A—General

§1200.137 Who in the Department of
Transportation may grant an excep-
tion to let an excluded person par-
ticipate in a covered transaction?

Within the Department of Transpor-
tation, Office of the Secretary, the Sec-
retary or an official designated by the
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Secretary may grant an exception per-
mitting an excluded person to partici-
pate in a particular covered trans-
action. Within an Operating Adminis-
tration of the Department of Transpor-
tation, the head of the operating ad-
ministration may grant an exception
permitting an excluded person to par-
ticipate in a particular covered trans-
action. The head of an operating ad-
ministration may delegate this func-
tion and authorize successive delega-
tions.

Subpart B—Covered Transactions

§1200.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the De-
partment of Transportation under a
covered nonprocurement transaction
and the amount of the contract is ex-
pected to equal or exceed $25,000. This
extends the coverage of the Depart-
ment of Transportation nonprocure-
ment suspension and debarment re-
quirements to all lower tiers of sub-
contracts under covered nonprocure-
ment transactions, as permitted under
the OMB guidance at 2 CFR 180.220(c)

2 CFR Ch. XII (1-1-14 Edition)

(see optional lower-tier coverage in the
figure in the appendix to 2 CFR part
180).

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§1200.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1200.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180
and requires the participant to include
a similar term or condition in lower-
tier covered transactions.

Subparts E-J [Reserved]
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PART 1326—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

1326.10 What does this part do?

1326.20 Does this part apply to me?

1326.30 What policies and procedures must I
follow?

Subpart A—General

1326.137 Who in the Department of Com-
merce may grant an exception to let an
excluded person participate in a covered
transaction?

Subpart B—Covered Transactions

1326.215 Which nonprocurement trans-
actions, in addition to those listed in 2
CFR 180.215, are mnot covered trans-
actions?

1326.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1326.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

1326.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]
Subpart |—Definitions

1326.970 Nonprocurement transaction (De-
partment of Commerce supplement to
government-wide definition at 2 CFR
180.970).

Subpart J [Reserved]

AUTHORITY: 5 U.S.C. 301; Sec. 2455, Pub. L.
103-355, 108 Stat. 3327; E.O. 12549, 3 CFR, 1986
Comp., p. 189; E.O. 12689, 3 CFR, 1989 Comp.,
p. 235.

SOURCE: 71 FR 76574, Dec. 21, 2006, unless
otherwise noted.

§1326.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the

Department of Commerce policies and
procedures for nonprocurement debar-
ment and suspension. It thereby gives
regulatory effect to the OMB guidance
as supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Section 2455, Public Law 103-355, 108
Stat. 3327).

§1326.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970, as supplemented by sub-
part B and §1326.970 of this part).

(b) Respondent in a Department of
Commerce suspension or debarment ac-
tion.

(c) Department of Commerce debar-
ment or suspension official;

(d) Department of Commerce grants
officer, agreements officer, or other of-
ficial authorized to enter into any type
of nonprocurement transaction that is
a covered transaction;

§1326.30 What policies and procedures
must I follow?

The Department of Commerce poli-
cies and procedures that you must fol-
low are the policies and procedures
specified in each applicable section of
the OMB guidance in subparts A
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in
this part with the same section num-
ber. The contracts that are covered
transactions, for example, are specified
by section 220 of the OMB guidance
(i.e., 2 CFR 180.220) as supplemented by
section 220 in this part (i.e., §1326.220).
For any section of OMB guidance in
subparts A through I of 2 CFR 180 that
has no corresponding section in this
part, Department of Commerce policies
and procedures are those in the OMB
guidance.
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Subpart A—General

§1326.137 Who in the Department of
Commerce may grant an exception
to let an excluded person partici-
pate in a covered transaction?

Within the Department of Commerce,
the Secretary of Commerce or designee
has the authority to grant an exception
to let an excluded person participate in
a covered transaction, as provided in
the OMB guidance at 2 CFR 180.135.

Subpart B—Covered Transactions

§1326.215 Which nonprocurement
transactions, in addition to those
listed in 2 CFR 180.215, are not cov-
ered transactions?

(a) For purposes of the Department of
Commerce, a transaction that the De-
partment needs to respond to a na-
tional or agency-recognized emergency
or disaster includes the Fisherman’s
Contingency Fund.

(b) For purposes of the Department of
Commerce, an incidental benefit that
results from ordinary governmental op-
erations includes:

(1) Export Promotion, Trade Informa-
tion and Counseling, and Trade policy.

(2) Geodetic Surveys and Services
(Specialized Services).

(3) Fishery Products Inspection Cer-
tification.

(4) Standard Reference Materials.

(5) Calibration, Measurement,
Testing.

(6) Critically Evaluated Data (Stand-
ard Reference Data).

(7) Phoenix Data System.

(8) The sale or provision of products,
information, and services to the gen-
eral public.

(c) For purposes of the Department of
Commerce, any other transaction if the
application of an exclusion to the
transaction is prohibited by law in-
cludes:

(1) The Administration of the Anti-
dumping and Countervailing Duty
Statutes.

(2) The export Trading Company Act
Certification of Review Program.

(3) Trade Adjustment Assistance Pro-
gram Certification.

(4) Foreign Trade Zones Act of 1934,
as amended.

(5) Statutory Import Program.

and

2 CFR Ch. Xl (1-1-14 Edition)

§1326.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to a subcontract
that is awarded by a participant in a
procurement transaction covered under
2 CFR 180.220(a), if the amount of the
subcontract exceeds or is expected to
exceed $25,000. This extends the cov-
erage of the Department of Commerce
nonprocurement suspension and debar-
ment requirements to one additional
tier of contracts under covered non-
procurement transactions, as Dper-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
fticipants Regarding Trans-
actions

§1326.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR Part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1326.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]
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Subpart I—Definitions

§1326.970 Nonprocurement trans-
action (Department of Commerce
supplement to government-wide
definition at 2 CFR 180.970).

For purposes of the Department of
Commerce, nonprocurement trans-
action includes the following:

(a) Joint project Agreements under 15
U.S.C. 1525.

§1326.970

(b) Cooperative research and develop-
ment agreements.

(c) Joint statistical agreements.

(d) Patent licenses under 35 U.S.C.
207.

(e) NTIS joint ventures,
3704b.

15 U.S.C.

Subpart J [Reserved]
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PART 1400—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

1400.10 What does this part do?

1400.20 When does this part apply to me?

1400.30 What policies and procedures must I
follow?

Subpart A—General

1400.137 Who in the Department of the Inte-
rior may grant an exception to let an ex-
cluded person participate in a covered
transaction?

Subpart B—Covered Transactions

1400.215 Which nonprocurement trans-
actions, in addition to those listed in 2
CFR 180.215, are mnot covered trans-
actions?

1400.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1400.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

1400.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-H [Reserved]

Subpart |—Definitions

1400.930 Debarring official (Department of
the Interior supplement to the definition
at 2 CFR 180.930).

1400.970 Nonprocurement transaction (De-
partment of the Interior supplement to
the definition at 2 CFR 180.970).

1400.1010 Suspending official (Department of
the Interior supplement to the definition
at 2 CFR 180.930).

AUTHORITY: E.O. 12549 (3 CFR, 1986 Comp.,
p. 189); E.O. 12689 (3 CFR, 1989 Comp., p. 235);
sec. 2455 Pub. L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note); 5 U.S.C. 301.

SOURCE: 72 FR 33384, June 18, 2007, unless
otherwise noted.
§1400.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in

subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of the Interior policies and
procedures for nonprocurement debar-
ment and suspension. It thereby gives
regulatory effect to the OMB guidance
as supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension” (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Section 2455, Pub. L. 103-355, 108 Stat.
3327).

§1400.20 When does this part apply to
me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are—

(a) Participant or principal in a
‘“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970, as supplemented by sub-
part B and §1400.970);

(b) Respondent in a Department of
the Interior suspension or debarment
action;

(c) Department of the Interior debar-
ment or suspension official, i.e., the Di-
rector, Office of Acquisition and Prop-
erty Management; or

(d) Department of the Interior grants
officer, agreements officer, or other of-
ficial authorized to enter into any type
of nonprocurement transaction that is
a covered transaction.

§1400.30 What policies and procedures
must I follow?

(a) The Department of the Interior
policies and procedures that you must
follow are specified in:

(1) Each applicable section of the
OMB guidance in subparts A through I
of 2 CFR part 180; and

(2) The supplement to each section of
the OMB guidance that is found in this
part under the same section number.
(The contracts that are covered trans-
actions, for example, are specified by
section 220 of the OMB guidance (i.e., 2
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., Sec. 1400.220)).

291



§1400.137

(b) For any section of OMB guidance
in subparts A through I of 2 CFR part
180 that has no corresponding section
in this part, Department of the Interior
policies and procedures are those in the
OMB guidance.

Subpart A—General

§1400.137 Who in the Department of
the Interior may grant an exception
to let an excluded person partici-
pate in a covered transaction?

Within the Department of the Inte-
rior, the Director, Office of Acquisition
and Property Management has the au-
thority to grant an exception to let an
excluded person participate in a cov-
ered transaction, as provided in the
OMB guidance at 2 CFR 180.135.

Subpart B—Covered Transactions

§1400.215 Which nonprocurement
transactions, in addition to those
listed in 2 CFR 180.215, are not cov-
ered transactions?

(a) Transactions entered into pursu-
ant to Public Law 93-638, 88 Stat. 2203.

(b) Under natural resource manage-
ment programs, permits, licenses, ex-
changes, and other acquisitions of real
property, rights-of-way, and ease-
ments.

(c) Transactions concerning mineral
patent claims entered into pursuant to
30 U.S.C. 22 et seq.; and

(d) Water service contracts and re-
payments entered into pursuant to 43
U.S.C. 485.

§1400.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), the Department of the
Interior does not extend coverage of
nonprocurement suspension and debar-
ment requirements beyond first-tier
procurement contracts under a covered
nonprocurement transaction.

2 CFR Ch. XIV (1-1-14 Edition)

Subpart C—Responsibilities of Par-
fticipants Regarding Trans-
actions

§1400.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1400.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-H [Reserved]

Subpart I—Definitions

§1400.930 Debarring official (Depart-
ment of the Interior supplement to
the definition at 2 CFR 180.930).

The Debarring Official for the De-
partment of the Interior is the Direc-
tor, Office of Acquisition and Property
Management.

§1400.970 Nonprocurement trans-
action (Department of the Interior
supplement to the definition at 2
CFR 180.970).

In addition to those listed in 2 CFR
180.970, the Department of the Interior
includes the following as nonprocure-
ment transactions:

(a) Federal acquisition of a leasehold
interest or any other interest in real
property;

(b) Concession contracts;
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(c) Disposition of Federal real and
personal property and natural re-
sources; and

(d) Any other nonprocurement trans-
actions between the Department and a
person.

§1400.1010 Suspending official (De-
partment of the Interior supple-
ment to the definition at 2 CFR
180.930).

The Suspending Official for the De-
partment of the Interior is the Direc-
tor, Office of Acquisition and Property
Management.

Subpart J [Reserved]

PART 1401—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Subpart A—Purpose and Coverage

Sec.

1401.100 What does this part do?

1401.105 Does this part apply to me?

1401.110 What policies and procedures must
I follow?

1401.115 Are any of my Federal assistance
awards exempt from this part?

1401.120 Does this part affect the Federal
contracts that I receive?

Subpart B—Definitions

1401.205
1401.210
1401.215
1401.220
1401.225
1401.230
1401.235
1401.240
1401.245
1401.250
1401.255
1401.260
1401.265
1401.270

Award.

Controlled substance.
Conviction.
Cooperative agreement.
Criminal drug statute.
Debarment.

Drug-free workplace.
Employee.

Federal agency or agency.
Grant.

Individual.

Recipient.

State.

Suspension.

Subpart C—Requirements for Recipients
Other Than Individuals

1401.300 What must I do to comply with this
part?

1401.3056 What must I include in my drug-
free workplace statement?

1401.310 To whom must I distribute my
drug-free workplace statement?

1401.315 What must I include in my drug-
free awareness program?

§1401.100

1401.320 By when must I publish my drug-
free workplace statement and establish
my drug-free awareness program?

1401.325 What actions must I take con-
cerning employees who are convicted of
drug violations in the workplace?

1401.330 How and when must I identify
workplaces?

1401.335 Whom in the DOI does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart D—Requirements for Recipients
Who Are Individuals

1401.400 What must I do to comply with this
part if I am an individual recipient?

1401.401 Whom in the DOI does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart E—Responsibilities of Department
of the Interior Awarding Officials

1401.500 What are my responsibilities as a
DOI awarding official?

Subpart F—Violations of this Part and
Consequences

1401.600 How are violations of this part de-
termined for recipients other than indi-
viduals?

1401.605 How are violations of this part de-
termined for recipients who are individ-
uals?

1401.610 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part?

1401.615 Are there any exceptions to those
actions?

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 6101 note,
7501; 41 U.S.C. 252a; 41 U.S.C. 701-707.

SOURCE: 75 FR 71008, Nov. 22, 2010, unless
otherwise noted.

Subpart A—Purpose and
Coverage

§1401.100 What does this part do?

This part requires that the award and
administration of the DOI grants and
cooperative agreements comply with
Office of Management and Budget
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of
1988, 41 U.S.C. 701-707, as amended
(hereinafter, ‘‘the Act’’) that applies to
grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR Part 182) for DOI’s grants and
cooperative agreements; and
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(b) Establishes DOI policies and pro-
cedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
government-wide implementing regula-
tions.

§1401.105 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
apply if you are—

(a) A recipient of an assistance award
from the Department of the Interior; or

(b) The Department of the Interior
awarding official.

The following table (will be incor-
porated into 2 CFR part 182) shows the
subparts that apply to you:

2 CFR Ch. XIV (1-1-14 Edition)

If you are See subparts
(1) A recipient who is not an individual ... | A, C and F.
(2) A recipient who is an individual ......... A, DandF.
(3) A Department of the Interior award- | A, E and F.
ing official.

§1401.110 What policies and proce-
dures must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) In implementing OMB guidance in
2 CFR part 182, this part supplements
four sections of the guidance, as shown
in the following table. For each of
those sections, you must follow the
policies and procedures set forth in the
OMB guidance, as supplemented by this
part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225(8) w..occccccccccrnne. §1401.335

(2) 2 CFR 182.300(b) ...oovvvrrrrreveeeeee §1401.401
(3) 2 CFR 182.500 ..o §1401.600
(4) 2 CFR 182,505 .....coovvrrrrrrrrrrreeee. §1401.605

Whom in the DOI a recipient other than an individual must notify if an
employee is convicted for a violation of a criminal drug statute in the
workplace.

Whom in the DOI a recipient who is an individual must notify if he or
she is convicted of a criminal drug offense resulting from a violation
occurring during the conduct of any award activity.

Who in the DOI is authorized to determine that a recipient other than
an individual is in violation of the requirements of 2 CFR Part 182,
as implemented by this part.

Who in the DOI is authorized to determine that a recipient who is an
individual is in violation of the requirements of 2 CFR Part 182, as
implemented by this part.

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR Part 182 that is not
listed in paragraph (b) of this section,
DOI policies and procedures are the
same as those in the OMB guidance.

§1401.115 Are any of my Federal as-
sistance awards exempt from this
part?

This part does not apply to any
award if the Director, Office of Acquisi-
tion and Property Management (PAM),
determines that the application of this
part would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government.

§1401.120 Does this part affect the
Federal contracts that I receive?

It will affect future contract awards
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in
§1401.610(c). However, this part does
not directly apply to procurement con-
tracts. The portion of the Drug-Free
Workplace Act of 1988 that applies to
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in 48 CFR part 23, sub-
part 23.5.

Subpart F—Definitions

§1401.205 Award.

Award means an award of financial
assistance by DOI or other Federal
agency directly to a recipient.
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(a) The term award includes:

(1) A Federal grant or cooperative
agreement, in the form of money or
property in lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
the Departmental rules at 43 CFR part
12, subpart C, “Uniform Administrative
Requirements for Grants and Coopera-
tive Agreements to State and Local
Governments.”’

(b) The term award does not include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

§1401.210 Controlled substance.

Controlled substance means any con-
trolled substance identified in sched-
ules I through V of the Controlled Sub-
stances Act, 21 U.S.C. 812, and as fur-
ther defined by regulations at 21 CFR
1308.11 through 1308.15.

§1401.215 Conviction.

Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes.

§1401.220 Cooperative agreement.

Cooperative agreement means an award
of financial assistance that, consistent
with 31 U.S.C. 6305, is used to enter into
the same Kkind of relationship as a
grant (see definition of grant in section
1401.250), except that substantial in-
volvement is expected between the
Federal agency and the recipient when
carrying out the activity contemplated
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15
U.S.C. 3710a.

§1401.245

§1401.225 Criminal drug statute.

Criminal drug statute means a Federal
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance.

§1401.230 Debarment.

Debarment means an action taken by
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and
covered non-procurement transactions.
A recipient so prohibited is debarred,
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and
2 CFR part 180.

§1401.235 Drug-free workplace.

Drug-free workplace means a site for
the performance of work done in con-
nection with a specific award at which
employees of the recipient are prohib-
ited from engaging in the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled sub-
stance.

§1401.240 Employee.

(a) Employee means the employee of a
recipient directly engaged in the per-
formance of work under the award, in-
cluding—

(1) All direct charge employees;

(2) All indirect charge employees, un-
less their impact or involvement in the
performance of work under the award
is insignificant to the performance of
the award; and

(3) Temporary personnel and consult-
ants who are directly engaged in the
performance of work under the award
and who are on the recipient’s payroll.

(b) This definition does not include
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to
meet a matching requirement; consult-
ants or independent contractors not on
the payroll; or employees of sub-recipi-

ents or subcontractors in covered
workplaces).
§1401.245 Federal agency or agency.

Federal agency or agency means any
United States executive department,
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military department, government cor-
poration, government controlled cor-
poration, any other establishment in
the executive branch (including the Ex-
ecutive Office of the President), or any
independent regulatory agency.

§1401.250 Grant.

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C.
6304, is used to enter into a relation-
ship whereby—

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government’s direct benefit or
use; and

(b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.

§1401.255 Individual.
Individual means a natural person.

§1401.260 Recipient.

Recipient means any individual, cor-
poration, partnership, association, unit
of government (except a Federal agen-
cy) or legal entity, however organized,
that receives an award directly from a
Federal agency.

§1401.265 State.

State means any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
or any territory or possession of the
United States.

§1401.270 Suspension.

Suspension means an action taken by
a Federal agency that immediately
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-pro-
curement transactions for a temporary
period, pending completion of an inves-
tigation and any judicial or adminis-
trative proceedings that may ensue. A
recipient so prohibited is suspended, in
accordance with the Federal Acquisi-
tion Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and
2 CFR part 180. Suspension of a recipi-
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ent is a distinct and separate action
from suspension of an award or suspen-
sion of payments under an award.

Subpart C—Requirements for
Recipients Other Than Individuals

§1401.300 What must I do to comply
with this part?

There are two general requirements
if you are a recipient other than an in-
dividual.

(a) First, you must make a good faith
effort, on a continuing basis, to main-
tain a drug-free workplace. You must
agree to do so as a condition for receiv-
ing any award covered by this part.
The specific measures that you must
take in this regard are described in
more detail in subsequent sections of
this subpart. Briefly, those measures
are to—

(1) Publish a drug-free workplace
statement and establish a drug-free
awareness program for your employees;
and

(2) Take actions concerning employ-
ees who are convicted of violating drug
statutes in the workplace.

(b) Second, you must identify all
known workplaces under your Federal
awards.

§1401.305 What must I include in my
drug-free workplace statement?

You must publish a statement that—

(a) Tells your employees that the un-
lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your
workplace;

(b) Specifies the actions that you will
take against employees for violating
that prohibition; and

(c) Lets each employee know that, as
a condition of employment under any
award, he or she:

(1) Will abide by the terms of the
statement; and

(2) Must notify you in writing if he or
she is convicted for a violation of a
criminal drug statute occurring in the
workplace and must do so no more
than five calendar days after the con-
viction.
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§1401.310 To whom must I distribute
my drug-free workplace statement?

You must require that a copy of the
statement described in §1401.305 be
given to each employee who will be en-
gaged in the performance of any Fed-
eral award.

§1401.315 What must I include in my
drug-free awareness program?

You must establish an ongoing drug-
free awareness program to inform em-
ployees about—

(a) The dangers of drug abuse in the
workplace;

(b) Your policy of maintaining a
drug-free workplace;

§1401.330

(c) Any available drug counseling, re-
habilitation, and employee assistance
programs; and

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace.

§1401.320 By when must I publish my
drug-free workplace statement and
establish my drug-free awareness
program?

If you are a new recipient that does
not already have a policy statement as
described in §1401.305 and an ongoing
awareness program as described in
§1401.315, you must publish the state-
ment and establish the program by the
time given in the following table:

...

thenyou. . .

(a) The performance period of the award is less than 30 days

(b) The performance period of the award is 30 days or more ...

(c) You believe there are extraordinary circumstances that will
require more than 30 days for you to publish the policy state-
ment and establish the awareness program.

must have the policy statement and program in place as soon
as possible, but before the date on which performance is ex-
pected to be completed.

must have the policy statement and program in place within 30
days after award.

may ask the Department of the Interior awarding official to give
you more time to do so. The amount of additional time, if
any, to be given is at the discretion of the awarding official.

§1401.325 What actions must I take
concerning employees who are con-
victed of drug violations in the
workplace?

There are two actions you must take
if an employee is convicted of a drug
violation in the workplace:

(a) First, you must notify Federal
agencies if an employee who is engaged
in the performance of an award informs
you about a conviction, as required by
§1401.305(c)(2), or you otherwise learn
of the conviction. Your notification to
the Federal agencies must—

(1) Be in writing;

(2) Include the employee’s position
title;

(3) Include the identification num-
ber(s) of each affected award;

(4) Be sent within ten calendar days
after you learn of the conviction; and

(5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent to
every awarding official or his or her of-
ficial designee, unless the Federal
agency has specified a central point for
the receipt of the notices.

(b) Second, within 30 calendar days of
learning about an employee’s convic-
tion, you must either—

(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with the
requirements of the Rehabilitation Act
of 1973, 29 U.S.C. 794, as amended; or

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal,
State or local health, law enforcement,
or other appropriate agency.

§1401.330 How and when must I iden-
tify workplaces?

(a) You must identify all known
workplaces under each DOI award. A
failure to do so is a violation of your
drug-free workplace requirements. You
may identify the workplaces—

(1) To the DOI official that is making
the award, either at the time of appli-
cation or upon award; or

(2) In documents that you keep on
file in your offices during the perform-
ance of the award, in which case you
must make the information available
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for inspection upon request by DOI offi-
cials or their designated representa-
tives.

(b) Your workplace identification for
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under
the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or
State highway department while in op-
eration, State employees in each local
unemployment office, performers in
concert halls or radio studios).

(¢c) If you identified workplaces to
the DOI awarding official at the time
of application or award, as described in
paragraph (a)(1) of this section, and
any workplace that you identified
changes during the performance of the
award, you must inform the DOI
awarding official.

§1401.335 Whom in the DOI does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion?

The DOI is not designating a central
location for the receipt of these re-
ports. Therefore you shall provide this
report to every grant officer, or other
designee within a bureau or office of
the Department on whose grant activ-
ity the convicted employee was work-
ing.

Subpart D—Requirements for
Recipients Who Are Individuals

§1401.400 What must I do to comply
with this part if I am an individual
recipient?

As a condition of receiving a DOI
award, if you are an individual recipi-
ent, you must agree that—

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and

(b) If you are convicted of a criminal
drug offense resulting from a violation
occurring during the conduct of any
award activity, you will report the con-
viction:

(1) In writing.

(2) Within 10 calendar days of the
conviction.
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(3) To the Department of the Interior
awarding official or other designee for
each award that you currently have,
unless §1401.401 or the award document
designates a central point for the re-
ceipt of the notices. When notice is
made to a central point, it must in-
clude the identification number(s) of
each affected award.

§1401.401 Whom in the DOI does a re-
cipient who is an individual notify
about a criminal drug conviction?

The DOI is not designating a central
location for the receipt of these re-
ports. Therefore you shall provide this
report to every grant officer, or other
designee within a bureau or office of
the Department on whose grant activ-
ity the convicted employee was work-
ing.

Subpart E—Responsibilities of De-
partment of Interior Awarding
Officials

§1401.500 What are my responsibilities
as a DOI awarding official?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You, as the recipient,
must comply with drug-free workplace re-
quirements in subpart B (or subpart C, if the
recipient is an individual) of part 1401, which
adopts the government-wide implementation
of 2 CFR part 182; sections 5152-5158 of the
Drug-Free Workplace Act of 1988, Pub. L.
100-690, Title V, Subtitle D; 41 U.S.C. 701-707.

Subpart F—Violations of this Part
and Consequences

§1401.600 How are violations of this
part determined for recipients
other than individuals?

A recipient other than an individual
is in violation of the requirements of
this part if the Director, PAM deter-
mines, in writing, that—

(a) The recipient has violated the re-
quirements of subpart B of this part; or

(b) The number of convictions of the
recipient’s employees for violating
criminal drug statutes in the work-
place is large enough to indicate that
the recipient has failed to make a good
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faith effort to provide a drug-free
workplace.

§1401.605 How are violations of this
part determined for recipients who
are individuals?

An individual recipient is in viola-
tion of the requirements of this part if
the Director, PAM determines, in writ-
ing, that—

(a) The recipient has violated the re-
quirements of subpart C of this part; or

(b) The recipient is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any award activity.

§1401.610 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated
this part?

If a recipient is determined to have
violated this part, as described in

§1401.615

§1401.600 or §1401.605, DOI may take one
or more of the following actions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 2 CFR part 180, for a
period not to exceed five years.

§1401.615 Are there any exceptions to
those actions?

The Secretary of the Interior may
waive with respect to a particular
award, in writing, a suspension of pay-
ments under an award, suspension or
termination of an award, or suspension
or debarment of a recipient if the Sec-
retary of the Interior determines that
such a waiver would be in the public in-
terest. This exception authority cannot
be delegated to any other official.
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PART 1532—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

1532.10 What does this part do?

15632.20 Does this part apply to me?

15632.30 What policies and procedures must I
follow?

Subpart A—General

1532.137 Who in the EPA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

15632.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1532.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

1532.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-F [Reserved]

Subpart G—Suspension

1532.765 How may I appeal my EPA suspen-
sion?

Subpart H—Debarment

15632.890 How may I appeal my EPA debar-
ment?

Subpart I—Definitions

15632.995 Principal (EPA supplement to gov-
ernment-wide definition at 2 CFR
180.995).

Subpart J—Statutory Disqualification and
Reinstatement Under the Clean Air Act
and Clean Water Act

1532.1100 What does this subpart do?

15632.1105 Does this subpart apply to me?

1532.1110 How will a CAA or CWA conviction
affect my eligibility to participate in
Federal contracts, subcontracts, assist-
ance, loans and other benefits?

1532.1115 Can the EPA extend a CAA or CWA
disqualification to other facilities?

15632.1120 What is the purpose of CAA or
CWA disqualification?

1532.1125 How do award officials and others
know if I am disqualified?

15632.1130 How does disqualification under
the CAA or CWA differ from a Federal
discretionary suspension or debarment
action?

1532.1135 Does CAA or CWA disqualification
mean that I must remain ineligible?

1532.1140 Can an exception be made to allow
me to receive an award even though I
may be disqualified?

1532.1200 How will I know if I am disquali-
fied under the CAA or CWA?

15632.1206 What procedures must I follow to
have my procurement and nonprocure-
ment eligibility reinstated under the
CAA or CWA?

1532.1210 Will anyone else provide informa-
tion to the EPA debarring official con-
cerning my reinstatement request?

1532.1215 What happens if I disagree with
the information provided by others to
the EPA debarring official on my rein-
statement request?

15632.1220 What will the EPA debarring offi-
cial consider in making a decision on my
reinstatement request?

1532.1225 When will the EPA debarring offi-
cial make a decision on my reinstate-
ment request?

1532.1230 How will the EPA debarring offi-
cial notify me of the reinstatement deci-
sion?

15632.1300 Can I resolve my eligibility status
under terms of an administrative agree-
ment without having to submit a formal
reinstatement request?

1532.1305 What are the consequences if I
mislead the EPA in seeking reinstate-
ment or fail to comply with my adminis-
trative agreement?

1532.1400 How may I appeal a decision deny-
ing my request for reinstatement?

15632.1500 If I am reinstated, when will my
name be removed from the EPLS?

1532.1600 What definitions apply specifically
to actions under this subpart?

AUTHORITY: 33 U.S.C. 1251 et seq.; 42 U.S.C.
7401 et seq.; Sec. 2455, Pub. L. 103-355, 108
Stat. 3327 (31 U.S.C. 6101 note); E.O. 11738 (3
CFR, 1973 Comp., p. 799); E.O. 12549 (3 CFR,
1986 Comp., p. 189); E.O. 12689 (3 CFR, 1989
Comp., p. 235).

SOURCE: 72 FR 2422, Jan. 19, 2007, unless
otherwise noted.

§1532.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Environmental Protection Agency
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(EPA) policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for the EPA to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension” (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note
(Section 2455, Pub. L. 103-355, 108 Stat.
3327).

§1532.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction” (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970;

(b) Respondent in an EPA suspension
or debarment action;

(c) EPA debarment or suspension of-
ficial; or

(d) EPA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§1532.30 What policies and procedures
must I follow?

The EPA policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§1532.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, EPA policies and pro-
cedures are those in the OMB guidance.
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Subpart A—General

§1532.137 Who in the EPA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

The EPA Debarring Official has the
authority to grant an exception to let
an excluded person participate in a
covered transaction, as provided in the
OMB guidance at 2 CFR 180.135. If the
EPA Debarring Official grants an ex-
ception, the exception must be in writ-
ing and state the reason(s) for deviat-
ing from the governmentwide policy in
Executive Order 12549.

Subpart B—Covered Transactions

§1532.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the EPA
under a covered nonprocurement trans-
action and the amount of the contract
is expected to equal or exceed $25,000.
This extends the coverage of the EPA
nonprocurement suspension and debar-
ment requirements to all lower tiers of
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§1532.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.
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Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1532.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-F [Reserved]

Subpart G—Suspension

§1532.765 How may I appeal my EPA
suspension?

(a) If the EPA suspending official
issues a decision under 2 CFR 180.755 to
continue your suspension after you
present information in opposition to
that suspension under 2 CFR 180.720,
you can ask for review of the sus-
pending official’s decision in two ways:

(1) You may ask the suspending offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the suspending offi-
cial’s decision to continue your suspen-
sion within 30 days of your receipt of
the suspending official’s decision under
2 CFR 180.755 or paragraph (a)(1) of this
section. However, the OGD Director
can reverse the suspending official’s
decision only where the OGD Director
finds that the decision is based on a
clear error of material fact or law, or
where the OGD Director finds that the
suspending official’s decision was arbi-
trary, capricious, or an abuse of discre-
tion.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

§1532.890

(c) A review under paragraph (a)(2) of
this section is solely within the discre-
tion of the OGD Director who may also
stay the suspension pending review of
the suspending official’s decision.

(d) The EPA suspending official and
the OGD Director must notify you of
their decisions under this section, in
writing, using the notice procedures at
2 CFR 180.615 and 180.975.

Subpart H—Debarment

§1532.890 How may I appeal my EPA
debarment?

(a) If the EPA debarring official
issues a decision under 2 CFR 180.870 to
debar you after you present informa-
tion in opposition to a proposed debar-
ment under 2 CFR 180.815, you can ask
for review of the debarring official’s de-
cision in two ways:

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s decision to debar you within 30
days of your receipt of the debarring
official’s decision under 2 CFR 180.870
or paragraph (a)(1) of this section.
However, the OGD Director can reverse
the debarring official’s decision only
where the OGD Director finds that the
decision is based on a clear error of ma-
terial fact or law, or where the OGD
Director finds that the debarring offi-
cial’s decision was arbitrary, capri-
cious, or an abuse of discretion.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

(¢) A review under paragraph (a)(2) of
this section is solely within the discre-
tion of the OGD Director who may also
stay the debarment pending review of
the debarring official’s decision.

(d) The EPA debarring official and
the OGD Director must notify you of
their decisions under this section, in
writing, using the notice procedures at
2 CFR 180.615 and 180.975.

305



§1532.995

Subpart I—Definitions

§1532.995 Principal (EPA supplement
to government-wide definition at 2
CFR 180.995).

In addition to those listed in 2 CFR
180.995, other examples of individuals
who are principals in EPA covered
transactions include:

(a) Principal investigators;

(b) Technical or management con-
sultants;

(c) Individuals performing chemical
or scientific analysis or oversight;

(d) Professional service providers
such as doctors, lawyers, accountants,
engineers, etc.;

(e) Individuals responsible for the in-
spection, sale, removal, transportation,
storage or disposal of solid or haz-
ardous waste or materials;

(f) Individuals whose duties require
special licenses;

(g) Individuals that certify, authen-
ticate or authorize billings; and

(h) Individuals that serve in positions
of public trust.

Subpart J—Statutory Disqualifica-
tion and Reinstatement Under
the Clean Air Act and Clean
Water Act

§1532.1100 What does this subpart do?

This subpart explains how the EPA
administers section 306 of the Clean Air
Act (CAA) (42 U.S.C. 7606) and section
508 of the Clean Water Act (CWA) (33
U.S.C. 1368), which disqualify persons
convicted for certain offenses under
those statutes (see §1532.1105), from eli-
gibility to receive certain contracts,
subcontracts, assistance, loans and
other benefits (see coverage under the
Federal Acquisition Regulation (FAR),
48 CFR part 9, subpart 9.4 and subparts
A through I of 2 CFR part 180). It also
explains: the procedures for seeking re-
instatement of a person’s eligibility
under the CAA or CWA; the criteria
and standards that apply to EPA’s de-
cision-making process; and require-
ments of award officials and others in-
volved in Federal procurement and
nonprocurement activities in carrying
out their responsibilities under the
CAA and CWA.
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§1532.1105
me?

(a) Portions of this subpart apply to
you if you are convicted, or likely to be
convicted, of any offense under section
7413(c) of the CAA or section 1319(c) of
the CWA.

(b) Portions of this subpart apply to
you if you are the EPA debarring offi-
cial, a Federal procurement or non-
procurement award official, a partici-
pant in a Federal procurement or non-
procurement program that is precluded
from entering into a covered trans-
action with a person disqualified under
the CAA or CWA, or if you are a Fed-
eral department or agency anticipating
issuing an exception to a person other-
wise disqualified under the CAA or
CWA.

Does this subpart apply to

§1532.1110 How will a CAA or CWA
conviction affect my eligibility to
participate in Federal contracts,
subcontracts, assistance, loans and
other benefits?

If you are convicted of any offense
described in §1532.1105, you are auto-
matically disqualified from eligibility
to receive any contract, subcontract,
assistance, sub-assistance, loan or
other nonprocurement benefit or trans-
action that is prohibited by a Federal
department or agency under the Gov-
ernmentwide debarment and suspen-
sion system (i.e. covered transactions
under subpart A through I of 2 CFR
part 180, or prohibited awards under 48
CFR part 9, subpart 9.4), if you:

(a) Will perform any part of the
transaction or award at the facility
giving rise to your conviction (called
the violating facility); and

(b) You own, lease or supervise the
violating facility.

§1532.1115 Can the EPA extend a CAA
or CWA disqualification to other fa-
cilities?

The CAA specifically authorizes the
EPA to extend a CAA disqualification
to other facilities that are owned or op-
erated by the convicted person. The
EPA also has authority under subparts
A through I of 2 CFR part 180, or under
48 CFR part 9, subpart 9.4, to take dis-
cretionary suspension and debarment
actions on the basis of misconduct
leading to a CAA or CWA conviction,
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or for activities that the EPA debar-
ring official believes were designed to
improperly circumvent a CAA or CWA
disqualification.

§1532.1120 What is the purpose of CAA
or CWA disqualification?

As provided for in Executive Order
11738 (3 CFR, 1973 Comp., p. 799), the
purpose of CAA and CWA disqualifica-
tion is to enforce the Federal Govern-
ment’s policy of undertaking Federal
procurement and nonprocurement ac-
tivities in a manner that improves and
enhances environmental quality by
promoting effective enforcement of the
CAA or CWA.

§1532.1125 How do award officials and
others know if I am disqualified?

If you are convicted under these stat-
utes, the EPA enters your name and
address and that of the violating facil-
ity into the Excluded Parties List Sys-
tem (EPLS) as soon as possible after
the EPA learns of your conviction. In
addition, the EPA enters other infor-
mation describing the nature of your
disqualification. Federal award offi-
cials and others who administer Fed-
eral programs consult the EPLS before
entering into or approving procure-
ment and nonprocurement trans-
actions. Anyone may access the EPLS
through the internet, currently at
hitp://www.epls.gov.

§1532.1130 How does disqualification
under the CAA or CWA differ from
a Federal discretionary suspension
or debarment action?

(a) CAA and CWA disqualifications
are exclusions mandated by statute. In
contrast, suspensions and debarments
imposed under subparts A through I of
2 CFR part 180 or under 48 CFR part 9,
subpart 9.4, are exclusions imposed at
the discretion of Federal suspending or
debarring officials. This means that if
you are convicted of violating the CAA
or CWA provisions described under
§1532.1105, ordinarily your name and
that of the violating facility is placed
into the EPLS before you receive a
confirmation notice of the listing, or
have the opportunity to discuss the
disqualification with, or seek rein-
statement from, the EPA.

§1532.1140

(b) CAA or CWA disqualification ap-
plies to both the person convicted of
the offense, and to the violating facil-
ity during performance of an award or
covered transaction under the Federal
procurement and nonprocurement sus-
pension and debarment system. It is
the EPA’s policy to carry out CAA and
CWA disqualifications in a manner
which integrates the disqualifications
into the Governmentwide suspension
and debarment system. Whenever the
EPA determines that the risk pre-
sented to Federal procurement and
nonprocurement activities on the basis
of the misconduct which gives rise to a
person’s CAA or CWA conviction ex-
ceeds the coverage afforded by manda-
tory disqualification, the EPA may use
its discretionary authority to suspend
or debar a person under subparts A
through I of 2 CFR part 180, or under 48
CFR part 9, subpart 9.4.

§1532.1135 Does CAA or CWA disquali-
fication mean that I must remain
ineligible?

You must remain ineligible until the
EPA debarring official certifies that
the condition giving rise to your con-
viction has been corrected. If you de-
sire to have your disqualification ter-
minated, you must submit a written
request for reinstatement to the EPA
debarring official and support your re-
quest with persuasive documentation.
For information about the process for
reinstatement see §§1532.1205 and
1532.1300.

§1532.1140 Can an exception be made
to allow me to receive an award
even though I may be disqualified?

(a) After consulting with the EPA de-
barring official, the head of any Fed-
eral department or agency (or des-
ignee) may exempt any particular
award or a class of awards with that
department or agency from CAA or
CWA disqualification. In the event an
exemption is granted, the exemption
must:

(1) Be in writing; and

(2) State why the exemption is in the
paramount interests of the TUnited
States.

(b) In the event an exemption is
granted, the exempting department or
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agency must send a copy of the exemp-
tion decision to the EPA debarring offi-
cial for inclusion in the official record.

§1532.1200 How will I know if I am
disqualified under the CAA or
CWA?

There may be several ways that you
learn about your disqualification. You
are legally on notice by the statutes
that a criminal conviction the CAA or
CWA automatically disqualifies you.
As a practical matter, you may learn
about your disqualification from your
defense counsel, a Federal contract or
award official, or from someone else
who sees your name in the EPLS. As a
courtesy, the EPA will attempt to no-
tify you and the owner, lessor or super-
visor of the violating facility that your
names have been entered into the
EPLS. The EPA will inform you of the
procedures for seeking reinstatement
and give you the name of a person you
can contact to discuss your reinstate-
ment request.

§1532.1205 What procedures must I
follow to have my procurement and
nonprocurement eligibility rein-
stated under the CAA or CWA?

(a) You must submit a written re-
quest for reinstatement to the EPA de-
barring official stating what you be-
lieve the conditions were that led to
your conviction, and how those condi-
tions have been corrected, relieved or
addressed. Your request must include
documentation sufficient to support all
material assertions you make. The de-
barring official must determine that
all the technical and non-technical
causes, conditions and consequences of
your actions have been sufficiently ad-
dressed so that the Government can
confidently conduct future business ac-
tivities with you, and that your future
operations will be conducted in compli-
ance with the CAA and CWA.

(b) You may begin the reinstatement
process by having informal discussions
with the EPA representative named in
your notification of listing. Having in-
formal dialogue with that person will
make you aware of the EPA concerns
that must be addressed. The EPA rep-
resentative is not required to negotiate
conditions for your reinstatement.
However, beginning the reinstatement
process with informal dialogue in-
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creases the chance of achieving a fa-
vorable outcome, and avoids unneces-
sary delay that may result from an in-
complete or inadequate reinstatement
request. It may also allow you to re-
solve your disqualification by reaching
an agreement with the EPA debarring
official under informal procedures.
Using your informal option first does
not prevent you from submitting a for-
mal reinstatement request with the de-
barring official at any time.

§1532.1210 Will anyone else provide
information to the EPA debarring
official concerning my reinstate-
ment request?

If you request reinstatement under
§1532.1205, the EPA debarring official
may obtain review and comment on
your request by anyone who may have
information about, or an official inter-
est in, the matter. For example, the de-
barring official may consult with the
EPA Regional offices, the Department
of Justice or other Federal agencies, or
state, tribal or local governments. The
EPA debarring official will make sure
that you have an opportunity to ad-
dress important allegations or informa-
tion contained in the administrative
record before making a final decision
on your request for reinstatement.

§1532.1215 What happens if I disagree
with the information provided by
others to the EPA debarring official
on my reinstatement request?

(a) If your reinstatement request is
based on factual information (as op-
posed to a legal matter or discre-
tionary conclusion) that is different
from the information provided by oth-
ers or otherwise contained in the ad-
ministrative record, the debarring offi-
cial will decide whether those facts are
genuinely in dispute, and material to
making a decision. If so, a fact-finding
proceeding will be conducted in accord-
ance with 2 CFR 180.830 through 180.840,
and the debarring official will consider
the findings when making a decision on
your reinstatement request.

(b) If the basis for your disagreement
with the information contained in the
administrative record relates to a legal
issue or discretionary conclusion, or is
not a genuine dispute over a material
fact, you will not have a fact-finding
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proceeding. However, the debarring of-
ficial will allow you ample opportunity
to support your position for the record
and present matters in opposition to
your continued disqualification. A
summary of any information you pro-
vide orally, if not already recorded,
should also be submitted to the debar-
ring official in writing to assure that it
is preserved for the debarring official’s
consideration and the administrative
record.

§1532.1220 What will the EPA debar-
ring official consider in making a
decision on my reinstatement re-
quest?

(a) The EPA debarring official will
consider all information and argu-
ments contained in the administrative
record in support of, or in opposition
to, your request for reinstatement, in-
cluding any findings of material fact.

(b) The debarring official will also
consider any mitigating or aggravating
factors that may relate to your convic-
tion or the circumstances surrounding
it, including any of those factors that
appear in 2 CFR 180.860 that may apply
to your situation.

(c) Finally, if disqualification applies
to a business entity, the debarring offi-
cial will consider any corporate or
business attitude, policies, practices
and procedures that contributed to the
events leading to conviction, or that
may have been implemented since the
date of the misconduct or conviction.
You can obtain any current policy di-
rectives issued by the EPA that apply
to CAA or CWA disqualification or re-
instatement by contacting the Office of
the EPA Debarring Official, U.S. EPA,
Office of Grants and Debarment
(3901R), 1200 Pennsylvania Avenue,
NW., Washington, DC 20460.

§1532.1225 When will the EPA debar-
ring official make a decision on my
reinstatement request?

(a) The EPA debarring official will
make a decision regarding your rein-
statement request under §1532.1205(a),
when the administrative record is com-
plete, and he or she can determine
whether the condition giving rise to
the CAA or CWA conviction has been
corrected-usually within 45 days of
closing the administrative record.

§1532.1305

(b) A reinstatement request is not of-
ficially before the debarring official
while you are having informal discus-
sions under §1532.1205(b).

§1532.1230 How will the EPA debar-
ring official notify me of the rein-
statement decision?

The EPA debarring official will no-
tify you of the reinstatement decision
in writing, using the same methods for
communicating debarment or suspen-
sion action notices under 2 CFR 180.615.

§1532.1300 Can I resolve my eligibility
status under terms of an adminis-
trative agreement without having
to submit a formal reinstatement
request?

(a) The EPA debarring official may,
at any time, resolve your CAA or CWA
eligibility status under the terms of an
administrative agreement. Ordinarily,
the debarring official will not make an
offer to you for reinstatement until
after the administrative record for de-
cision is complete, or contains enough
information to enable him or her to
make an informed decision in the mat-
ter.

(b) Any resolution of your eligibility
status under the CAA or CWA resulting
from an administrative agreement
must include a certification that the
condition giving rise to the conviction
has been corrected.

(c) The EPA debarring official may
enter into an administrative agree-
ment to resolve CAA or CWA disquali-
fication issues as part of a comprehen-
sive criminal plea, civil or administra-
tive agreement when it is in the best
interest of the United States to do so.

§1532.1305 What are the consequences
if I mislead the EPA in seeking re-
instatement or fail to comply with
my administrative agreement?

(a) Any certification of correction
issued by the EPA debarring official
whether the certification results from
a reinstatement decision under
§§1532.1205(a) and 1532.1230, or from an
administrative agreement under
§§15632.1205(b) and 1532.1300, is condi-
tioned upon the accuracy of the infor-
mation, representations or assurances
made during development of the ad-
ministrative record.
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(b) If the EPA debarring official finds
that he or she has certified correction
of the condition giving rise to a CAA or
CWA conviction or violation on the
basis of a false, misleading, incomplete
or inaccurate information; or if a per-
son fails to comply with material con-
dition of an administrative agreement,
the EPA debarring official may take
suspension or debarment action
against the person(s) responsible for
the misinformation or noncompliance
with the agreement as appropriate. If
anyone provides false, inaccurate, in-
complete or misleading information to
EPA in an attempt to obtain reinstate-
ment, the EPA debarring official will
refer the matter to the EPA Office of
Inspector General for potential crimi-
nal or civil action.

§1532.1400 How may I appeal a deci-
sion denying my request for rein-
statement?

(a) If the EPA debarring official de-
nies your request for reinstatement
under the CAA or CWA, you can ask for
review of the debarring official’s deci-
sion in two ways:

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; and/ or

(2) You may request the Director, Of-
fice of Grants and Debarment (OGD Di-
rector), to review the debarring offi-
cial’s denial within 30 days of your re-
ceipt of the debarring official’s deci-
sion under §1532.1230 or paragraph (a)(1)
of this section. However, the OGD Di-
rector can reverse the debarring offi-
cial’s decision denying reinstatement
only where the OGD Director finds that
there is a clear error of material fact
or law, or where the OGD Director
finds that the debarring official’s deci-
sion was arbitrary, capricious, or an
abuse of discretion.

(b) A request for review under this
section must be in writing and state
the specific findings you believe to be
in error and include the reasons or
legal bases for your position.

(¢) A review under this section is
solely within the discretion of the OGD
Director.

(d) The OGD Director must notify
you of his or her decision under this
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section, in writing, using the notice
procedures at 2 CFR 180.615 and 180.975.

§1532.1500 If I am reinstated, when
will my name be removed from the
EPLS?

If your eligibility for procurement
and nonprocurement participation is
restored under the CAA or CWA,
whether by decision, appeal, or by ad-
ministrative agreement, the EPA will
remove your name and that of the vio-
lating facility from the EPLS, gen-
erally within 5 working days of your
reinstatement.

§1532.1600 What definitions apply spe-
cifically to actions under this sub-
part?

In addition to definitions under sub-
part A through I of 2 CFR part 180 that
apply to this part as a whole, the fol-
lowing two definitions apply specifi-
cally to CAA and CWA disqualifica-
tions under this subpart:

(a) Person means an individual, cor-
poration, partnership, association,
state, municipality, commaission, or po-
litical subdivision of a state, or any
interstate body.

(b) Violating facility means any
building, plant, installation, structure,
mine, vessel, floating craft, location or
site of operations that gives rise to a
CAA or CWA conviction, and is a loca-
tion at which or from which a Federal
contract, subcontract, loan, assistance
award or other covered transactions
may be performed. If a site of oper-
ations giving rise to a CAA or CWA
conviction contains or includes more
than one building, plant, installation,
structure, mine, vessel, floating craft,
or other operational element, the en-
tire location or site of operation is re-
garded as the violating facility unless
otherwise limited by the EPA.

PART 1536—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

1536.10 What does this part do?

15636.20 Does this part apply to me?

1536.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]
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Subpart B—Requirements for Recipients
Other Than Individuals

1536.225 Whom in the Environmental Pro-
tection Agency does a recipient other
than an individual notify about a crimi-
nal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

1536.300 Whom in the Environmental Pro-
tection Agency does a recipient who is an
individual notify about a criminal drug
conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

15636.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

1536.500 Who in the Environmental Protec-
tion Agency determines that a recipient
other than an individual violated the re-
quirements of this part?

1536.505 Who in the Environmental Protec-
tion Agency determines that a recipient
who is an individual violated the require-
ments of this part?

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 75 FR 80288, Dec. 22, 2010, unless
otherwise noted.

§1536.10 What does this part do?

This part requires that the award and
administration of Environmental Pro-
tection Agency grants and cooperative
agreements comply with Office of Man-
agement and Budget (OMB) guidance
implementing the portion of the Drug-
Free Workplace Act of 1988 (41 U.S.C.
701-707, as amended, hereafter referred

§1536.30

to as ‘‘the Act”’) that applies to grants.
It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for the Environ-
mental Protection Agency’s grants and
cooperative agreements; and

(b) Establishes Environmental Pro-
tection Agency policies and procedures
for compliance with the Act that are
the same as those of other Federal
agencies, in conformance with the re-
quirement in 41 U.S.C. 705 for Govern-
mentwide implementing regulations.

§1536.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a Environmental
Protection Agency grant or coopera-
tive agreement; or

(b) Environmental Protection Agency
awarding official.

§1536.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225(8) .ovvvvvvoeoeeeesesseeeseeeereeeee §1536.225
(2) 2 CFR 182.300(D) <vvvvvvvveeeereressssssssreeereeeeee §1536.300
(3) 2 CFR 182.500 §1536.500

Whom in the Environmental Protection Agency a recipient
other than an individual must notify if an employee is con-
victed for a violation of a criminal drug statute in the
workplace.

Whom in the Environmental Protection Agency a recipient
who is an individual must notify if he or she is convicted
of a criminal drug offense resulting from a violation occur-
ring during the conduct of any award activity.

Who in the Environmental Protection Agency is authorized
to determine that a recipient other than an individual is in
violation of the requirements of 2 CFR part 182, as imple-
mented by this part.
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Section in this
part where

Section of OMB guidance
supplemented

What the supplementation clarifies

(4) 2 CFR 182.505

§1536.505

Who in the Environmental Protection Agency is authorized
to determine that a recipient who is an individual is in vio-
lation of the requirements of 2 CFR part 182, as imple-
mented by this part.

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
Environmental Protection Agency
policies and procedures are the same as
those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§1536.225 Whom in the Environmental
Protection Agency does a recipient
other than an individual notify
about a criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the EPA
award official from each Environ-
mental Protection Agency office from
which it currently has an award.

Subpart C—Requirements for
Recipients Who Are Individuals

§1536.300 Whom in the Environmental
Protection Agency does a recipient
who is an individual notify about a
criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify the EPA award official from
each Environmental Protection Agency
office from which it currently has an
award.

Subpart D—Responsibilities of
Agency Awarding Officials

§1536.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the recipient
must comply with drug-free workplace re-
quirements in Subpart B (or Subpart C, if
the recipient is an individual) of 2 CFR Sub-
title B, Chapter XV, Part 1536, which adopts
the Governmentwide implementation (2 CFR
part 182) of sec. 51562-5158 of the Drug-Free
Workplace Act of 1988 (Pub. L. 100-690, Title
V, Subtitle D; 41 U.S.C. 701-707).

Subpart E—Violations of This Part
and Consequences

§1536.500 Who in the Environmental
Protection Agency determines that
a recipient other than an individual
violated the requirements of this
part?
The EPA Administrator or designee
is the official authorized to make the
determination under 2 CFR 182.500.

§1536.505 Who in the Environmental
Protection Agency determines that
a recipient who is an individual vio-
lated the requirements of this part?

The EPA Administrator or designee
is the official authorized to make the
determination under 2 CFR 182.505.
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PART 1880—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

1880.10 What does this part do?

1880.20 Does this part apply to me?

1880.30 What policies and procedures must I
follow?

Subpart A—General

1880.137 Who in NASA may grant an excep-
tion to let an excluded person participate
in a covered transaction?

Subpart B—Covered Transactions

1880.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

1880.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

1880.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 42
U.S.C. 2473(c)(1).

SOURCE: 72 FR 19783, Apr. 20, 2007, unless
otherwise noted.

§1880.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
NASA policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for NASA to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 12549, ‘‘Debarment and
Suspension” (3 CFR 1986 Comp., p. 189),
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235)
and 31 U.S.C. 6101 note (Section 2455,
Public Law 103-355, 108 Stat. 3327).

§1880.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a NASA suspension
or debarment action;

(c) NASA debarment or suspension
official; or

(d) NASA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§1880.30 What policies and procedures
must I follow?

The NASA policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§1880.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, NASA policies and
procedures are those in the OMB guid-
ance.

Subpart A—General

§1880.137 Who in NASA may grant an
exception to let an excluded person
participate in a covered trans-
action?

The Chief Acquisition Officer has the
authority to grant an exception to let
an excluded person participate in a
covered transaction, as provided in the
OMB guidance at 2 CFR 180.135.
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Subpart B—Covered Transactions

§1880.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

NASA extends coverage of non-
procurement suspension and debarment
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement action, to all lower tier
subcontracts, at all dollar values, con-
sistent with OMB guidance at 2 CFR
180.220(c) and the figure in the appendix
at 2 CFR part 180. NASA does not per-
mit subcontracting to suspended or
debarred entities at any tier, at any
dollar amount.

[78 FR 13211, Feb. 27, 2013]

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§1880.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
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actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§1880.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-J [Reserved]
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PART 2000—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Subpart A—General

Sec.

2000.10 What does this part do?

2000.20 Does this part apply to me?

2000.30 What policies and procedures must I
follow?

2000.135 Who in the Nuclear Regulatory
Commission may grant an exception to
let an excluded person participate in a
covered transaction?

Subpart B—Covered Transactions

2000.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2000.330 What method must be used to pass
requirements down to participants at
lower tiers?

Subparts D-H [Reserved]

Subpart |—Definitions

2000.930 Debarring official.
2000.1010 Suspending official.

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 5
U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 75 FR 27924, May 19, 2010, unless
otherwise noted.

Subpart A—General

§2000.10 What does this part do?

This part promulgates a regulation
adopting the Office of Management and
Budget (OMB) guidance in subparts A
through I of 2 CFR part 180, estab-
lishing the United States Nuclear Reg-
ulatory Commission (NRC) policies and
procedures for nonprocurement debar-
ment and suspension. NRC thereby
gives regulatory effect to the OMB
guidance. It also supplements the OMB
guidance by identifying NRC imple-
menting officials and identifying how
to pass these requirements through to
other entities.

§2000.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in

subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to:

(a) Participant or principal in a
‘“‘covered transaction’’;

(b) Respondent in an NRC non-
procurement suspension or debarment
action;

(c) NRC debarment or suspension of-
ficial; or

(d) NRC grants officer, agreements
officer, or other official authorized to
enter into a covered nonprocurement
transaction.

§2000.30 What policies and procedures
must I follow?

(a) The NRC policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
Subparts A through I of 2 CFR part 180,
and those in this part. The NRC has
closely tracked OMB’s numbering
scheme. For example, the contracts
under a nonprocurement transaction
that are covered transactions that are
in section 220 of the OMB guidance (i.e.,
2 CFR 180.220) are found in §2000.220.

(b) For any section of OMB guidance
in subparts A through I of 2 CFR part
180 that has no corresponding section
in this part, NRC requirements are
those in the OMB guidance at 2 CFR
part 180.

§2000.135 Who in the Nuclear Regu-
latory Commission may grant an ex-
ception to let an excluded person
participate in a covered trans-
action?

The Director, Office of Administra-
tion or another official designated by
the Director, has the authority to
grant a written exception to let an ex-
cluded person participate in a covered
transaction, as provided in guidance at
2 CFR 180.135. The Director or other of-
ficial designated by the Director shall
explain the reason(s) for deviating
from the governmentwide policy.

Subpart B—Covered Transactions

§2000.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

The NRC nonprocurement suspension
and debarment requirements apply
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§2000.330

only to first-tier procurement con-
tracts under a covered nonprocurement
transaction.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2000.330 What method must be used
to pass requirements down to par-
ticipants at lower tiers?

A participant in a covered trans-
action must include a term or condi-
tion in any lower-tier covered trans-
action to require the participant of
that transaction to—

(a) Comply with subpart C of the
OMB guidance in 2 CFR part 180; and

2 CFR Ch. XX (1-1-14 Edition)

(b) Include a similar term or condi-
tion in any covered transaction into
which it enters at the next lower tier.

Subparts E-H [Reserved]

Subpart [—Definitions

§2000.930 Debarring official.

The Debarring Official for the United
States Nuclear Regulatory Commission
is the Director, Office of Administra-
tion.

§2000.1010 Suspending official.

The suspending official for the
United States Nuclear Regulatory
Commission is the Director, Office of
Administration.
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PART 2200—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2200.10 What does this part do?

2200.20 Does this part apply to me?

2200.30 What policies and procedures must I
follow?

2200.137 Who in the Corporation for Na-
tional and Community Service may
grant an exception to let an excluded
person participate in a covered trans-
action?

2200.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

2200.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

2200.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 22
U.S.C. 2503(b).

SOURCE: 72 FR 28826, May 23, 2007, unless
otherwise noted.

§2200.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Corporation for National and Commu-
nity Service policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the Corporation for National
and Community Service to the OMB
guidance as supplemented by this part.
This part satisfies the requirements in
section 3 of Executive Order 12549,
“Debarment and Suspension” (3 CFR
1986 Comp., p. 189), Executive Order
12689, ‘‘Debarment and Suspension’ (3
CFR 1989 Comp., p. 235) and 31 U.S.C.
6101 note (Section 2455, Pub. L. 103-355,
108 Stat. 3327).

§2200.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part (see
table at 2 CFR 180.100(b)) apply to you
if you are a—

(a) Participant or principal in a
“‘covered transaction.’”’ (see subpart B
of 2 CFR part 180 and the definition of

“nonprocurement transaction” at 2
CFR 180.970.

(b) Respondent in a Corporation for
National and Community Service sus-
pension or debarment action;

(c) Corporation for National and
Community Service debarment or sus-
pension official; or

(d) Corporation for National and
Community Service grants officer,
agreements officer, or other official au-
thorized to enter into any type of non-
procurement transaction that is a cov-
ered transaction.

§2200.30 What policies and procedures
must I follow?

The Corporation for National and
Community Service policies and proce-
dures that you must follow are the
policies and procedures specified in
each applicable section of the OMB
guidance in subparts A through I of 2
CFR part 180, as that section is supple-
mented by the section in this part with
the same section number. The con-
tracts that are covered transactions,
for example, are specified by section
220 of the OMB guidance (i.e., 2 CFR
180.220) as supplemented by section 220
in this part (i.e., Sec. 2200.220). For any
section of OMB guidance in subparts A
through I of 2 CFR part 180 that has no
corresponding section in this part, Cor-
poration for National and Community
Service policies and procedures are
those in the OMB guidance.

§2200.137 Who in the Corporation for
National and Community Service
may grant an exception to let an ex-
cluded person participate in a cov-
ered transaction?

The Chief Executive Officer (or an-
other official designated by the Chief
Executive Officer) has the authority to
grant an exception to let an excluded
person participate in a covered trans-
action, as provided in the OMB guid-
ance at 2 CFR 180.135.

§2200.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), Corporation for National
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§2200.332

and Community Service does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements
beyond first-tier procurement con-
tracts under a covered nonprocurement
transaction.

§2200.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with Subpart C of the
OMB guidance in 2 CFR part 180.

§2200.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you as an agency
official must include a term or condi-
tion in the transaction that requires
the participant’s compliance with sub-
part C of 2 CFR part 180, and requires
the participant to include a similar
term or condition in lower-tier covered
transactions.

PART 2245—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

2245.10 What does this part do?

2245.20 Does this part apply to me?

2245.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

2245.225 Whom in the Corporation does a re-
cipient other than an individual notify
about a criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

2245.300 Whom in the Corporation does a re-
cipient who is an individual notify about
a criminal drug conviction?

2 CFR Ch. XXII (1-1-14 Edition)

Subpart D—Responsibilities of Agency
Awarding Officials

2245.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of this Part and
Consequences

2245.500 Who in the Corporation determines
that a recipient other than an individual
violated the requirements of this part?

2245.505 Who in the Corporation determines
that a recipient who is an individual vio-
lated the requirements of this part?

Subpart F [Reserved]

AUTHORITY: 41 U.S.C. 701-707; 42 U.S.C.
12644.

SOURCE: 75 FR 22206, Apr. 28, 2010, unless
otherwise noted.

§2245.10 What does this part do?

This part requires that the award and
administration of the Corporation’s
grants and cooperative agreements
comply with Office of Management and
Budget (OMB) guidance implementing
the portion of the Drug-Free Work-
place Act of 1988 (41 U.S.C. 701-707, as
amended, hereafter referred to as ‘‘the
Act”) that applies to grants. It there-
by—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for the Corporation’s
grants and cooperative agreements;
and

(b) Hstablishes the Corporation’s
policies and procedures for compliance
with the Act that are the same as those
of other Federal agencies, in conform-
ance with the requirement in 41 U.S.C.
705 for Government-wide implementing
regulations.

§2245.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a Corporation grant
or cooperative agreement; or

(b) A Corporation awarding official.
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Corporation for National and Community Service

§2245.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

§2245.400

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,

as supplemented by this part.

Section of OMB
guidance

Section in this
part where
supplemented

What the supplementation clarifies

(1) 2 CFR 182.225(a)

(2) 2 CFR 182.300(b)

(3) 2 CFR 182,500 ...

(4) 2 CFR 182.505 ...

§2245.225

§2245.300

§2245.500

§2245.505

Whom in the Corporation a recipient other than an individual must notify if an em-
ployee is convicted for a violation of a criminal drug statute in the workplace.

Whom in the Corporation a recipient who is an individual must notify if he or she is
convicted of a criminal drug offense resulting from a violation occurring during the
conduct of any award activity.

Who in the Corporation is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented by
this part.

Who in the Corporation is authorized to determine that a recipient who is an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented by

this part.

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
the Corporation’s policies and proce-
dures are the same as those in the OMB
guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§2245.225 Whom in the Corporation
does a recipient other than an indi-
vidual notify about a criminal drug
conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the Corpora-
tion’s awarding official or other des-
ignee.

Subpart C—Requirements for
Recipients Who Are Individuals

§2245.300 Whom in the Corporation
does a recipient who is an indi-
vidual notify about a criminal drug
conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify the Corporation’s awarding offi-
cial or other designee.

Subpart D—Responsibilities of
Agency Awarding Officials

§2245.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must obtain each recipient’s agree-
ment, as a condition of the award, to
comply with the requirements in sub-
part B (or subpart C, if the recipient is
an individual) of 2245, which adopts the
Government-wide implementation (2
CFR part 182) of sec. 5152-5158 of the
Drug-Free Workplace Act of 1988 (Pub.
L. 100-690, Title V, Subtitle D; 41 U.S.C.
701-707).
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§2245.500

Subpart E—Violations of this Part
and Consequences

§2245.500 Who in the Corporation de-
termines that a recipient other than
an individual violated the require-
ments of this part?

The Corporation’s Chief Executive
Officer or designee is authorized to
make the determination under 2 CFR
182.500.
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§2245.505 Who in the Corporation de-
termines that a recipient who is an
individual violated the require-
ments of this part?

The Corporation’s Chief Executive
Officer or designee is authorized to
make the determination under 2 CFR
182.500.

Subpart F [Reserved]
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PART 2336—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2336.10 What does this part do?

2336.20 Does this part apply to me?

2336.30 What policies and procedures must I
follow?

Subpart A—General

2336.137 Who in the SSA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

2336.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2336.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2336.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-J [Reserved]

AUTHORITY: 42 U.S.C. 902(a)(5); Sec. 2455,
Pub. L. 103-355, 108 Stat. 3327, E.O. 12549 (3
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR,
1989 Comp., p. 235).

SOURCE: 72 FR 46140, Aug. 17, 2007, unless
otherwise noted.

§2336.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
SSA policies and procedures for non-
procurement debarment and suspen-
sion. This part satisfies the require-
ments in section 3 of Executive Order
12549, ‘“‘Debarment and Suspension’ (3
CFR 1986 Comp., p. 189), Executive
Order 12689, ‘‘Debarment and Suspen-
sion”” (3 CFR 1989 Comp., p. 235) and 31
U.S.C. 6101 note (Section 2455, Pub. L.
103-355, 108 Stat. 3327).

§2336.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction’” at 2
CFR 180.970);

(b) Respondent in an SSA suspension
or debarment action;

(c) SSA debarment or suspension offi-
cial; or

(d) SSA grants officer, agreements of-
ficer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§2336.30 What policies and procedures
must I follow?

The SSA policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
supplemented by the section in this
part with the same section number.
The contracts that are covered trans-
actions, for example, are specified by
section 220 of the OMB guidance (i.e., 2
CFR 180.220), as supplemented by sec-
tion 220 in this part (i.e., §2336.220). For
any section of OMB guidance in sub-
parts A through I of 2 CFR 180 that has
no corresponding section in this part,
SSA policies and procedures are those
in the OMB guidance.

Subpart A—General

§2336.137 Who in the SSA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

(a) Within the Social Security Ad-
ministration, the Commissioner or the
designated agency debarment official
may grant an exception permitting an
excluded person to participate in a par-
ticular covered transaction. If the
Commissioner or the designated agen-
cy debarment official grants an excep-
tion, the exception must be in writing
and state the reason(s) for deviating
from the OMB guidance at 2 CFR
180.135.
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§2336.220

(b) An exception granted by one
agency for an excluded person does not
extend to the covered transactions of
another agency.

Subpart B—Covered Transactions

§2336.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see option lower tier coverage
in the figure in the appendix to 2 CFR
part 180), SSA does not extend coverage
of nonprocurement suspension and de-
barment requirements beyond first-tier
procurement contracts under a covered
nonprocurement transaction.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2336.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2336.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-J [Reserved]

2 CFR Ch. XXl (1-1-14 Edition)

PART 2339—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

2339.10 What does this part do?

2339.20 Does this part apply to me?

2339.30 What policies and procedures must I
follow?

Subpart A [Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

2339.225 Who in the Social Security Admin-
istration does a recipient other than an
individual notify about a criminal drug
conviction?

Subpart C [Reserved]

Subpart D—Responsibilities of Agency
Awarding Officials

2339.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of this Part and
Consequences

2339.500 Who in the Social Security Admin-
istration determines that a recipient
other than an individual violated the re-
quirements of this part?

Subpart F [Reserved]

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 75 FR 31274, June 3, 2010, unless
otherwise noted.

§2339.10 What does this part do?

This part requires that the award and
administration of Social Security Ad-
ministration (SSA) grants and coopera-
tive agreements comply with Office of
Management and Budget (OMB) guid-
ance implementing the portion of the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701-707, as amended, hereafter
referred to as ‘‘the Act’’) that applies
to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (subparts A through F
of 2 CFR part 182) for SSA’s grants and
cooperative agreements; and

(b) Establishes SSA’s policies and
procedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
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Social Security Administration

the requirement in 41 U.S.C. 705 for
Government-wide implementing regu-
lations.

§2339.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are—

(a) A recipient of an SSA grant or co-
operative agreement; or

(b) An SSA awarding official.

§2339.500

§2339.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table.

Section in this
Section of OMB guidance in 2 CFR su%%?emgigd, What the supplementation clarifies
2 CFR

(1) 182.225(a) §2339.225 | Who in SSA a recipient other than an individual must notify
if an employee is convicted for a violation of a criminal
drug statute in the workplace.

(2) 182.300(b) §2339.300 | Who in SSA a recipient who is an individual must notify if
he or she is convicted of a criminal drug offense resulting
from a violation occurring during the conduct of any
award activity.

(3) 182.500 . §2339.500 | Who in SSA is authorized to determine that a recipient
other than an individual is in violation of the requirements
of 2 CFR part 182, as implemented by this part.

(4) 182.505 . §2339.505 | Who in SSA is authorized to determine that a recipient who
is an individual is in violation of the requirements of 2
CFR part 182, as implemented by this part.

(c) Sections of the OMB guidance that
this part does not supplement. Our poli-
cies and procedures are the same as
those in the OMB guidance for any sec-
tion not included in the table in para-
graph (b) of this section.

Subpart A [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§2339.225 Who in the Social Security
Administration does a recipient
other than an individual notify
about a criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the Commis-
sioner of Social Security or designee.

Subpart C [Reserved]

Subpart D—Responsibilities of
Agency Awarding Officials

§2339.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

You must include the following term
or condition in the award:

Drug-free workplace. You, as the re-
cipient, must comply with drug-free
workplace requirements in Subpart B,
which adopts the Government-wide im-
plementation (2 CFR part 182) of sec.
5152-51568 of the Drug-Free Workplace
Act of 1988 (Pub. L. 100-690, Title V,
Subtitle D; 41 U.S.C. 701-707).

Subpart E—Violations of this Part
and Consequences

§2339.500 Who in the Social Security
Administration determines that a
recipient other than an individual
violated the requirements of this
part?

The Commissioner of Social Security
or designee will make the determina-
tion.
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Subpart F [Reserved]
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PART 2424—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2424.10 What does this part do?

2424.20 Does this part apply to me?

2424.30 What policies and procedures must I
follow?

Subpart A—General

2424.137 Who in HUD may grant an excep-
tion to let an excluded person participate
in a covered transaction?

Subpart B—Covered Transactions

2424.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2424.300 What must I do before I enter into
a covered transaction with another per-
son at the next lower tier (HUD supple-
ment to governmentwide definition at 2
CFR 180.300)?

2424.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2424.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-F [Reserved]

Subpart G—Suspension

2424.747 Who conducts fact finding for HUD
suspensions?

Subpart H—Debarment

2424.842 Who conducts fact finding for HUD
debarments?

Subpart |—Definitions

2424.952 Hearing officer.

2424.970 Nonprocurement transaction (HUD
supplement to governmentwide defini-
tion at 2 CFR 180.970).

2424.995 Principal (HUD supplement to gov-
ernmentwide definition at 2 CFR 180.995).

2424.1017 Ultimate beneficiary.

Subpart J—Limited Denial of Participation

2424.1100 What is a limited denial of partici-
pation?

2424.1105 Who may issue a limited denial of
participation?

2424.1110 When may a HUD official issue a
limited denial of participation?

2424.1115 When does a limited denial of par-
ticipation take effect?

2424.1120 How long may a limited denial of
participation last?

2424.1125 How does a limited denial of par-
ticipation start?

2424.1130 How may I contest my limited de-
nial of participation?

2424.1135 Do Federal agencies coordinate
limited denial of participation actions?

2424.1140 What is the scope of a limited de-
nial of participation?

2424.1145 May HUD impute the conduct of
one person to another in a limited denial
of participation?

2424.1150 What is the effect of a suspension
or debarment on a limited denial of par-
ticipation?

2424.11565 What is the effect of a limited de-
nial of participation on a suspension or a
debarment?

2424.1160 May a limited denial of participa-
tion be terminated before the term of the
limited denial of participation expires?

2424.11656 How is a limited denial of partici-
pation reported?

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235.

SOURCE: 72 FR 73487, Dec. 27, 2007, unless
otherwise noted.

§2424.10 What does this part do?

In this part, HUD adopts, as HUD
policies, procedures, and requirements
for nonprocurement debarment and
suspension, the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
supplemented by this part. This adop-
tion thereby gives regulatory effect for
HUD to the OMB guidance, as supple-
mented by this part. This part satisfies
the requirements in section 3 of Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension” (3 CFR 1986 Comp., p. 189), Ex-
ecutive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235)
and 31 U.S.C. 6101 note (Section 2455,
Pub. L. 103-355, 108 Stat. 3327).

§2424.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of subparts A through I
of 2 CFR part 180 (see table at 2 CFR
180.100(b)), apply to you if you are a—

(a) Participant or principal in a
‘“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
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“nonprocurement transaction” at 2
CFR 180.970, as supplemented by
§2424.970 of this part);

(b) Respondent in a HUD suspension
or debarment action;

(c) HUD debarment or suspension of-
ficial; or

(d) HUD grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§2424.30 What policies and procedures
must I follow?

The HUD policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220), as supple-
mented by section 220 in this part (i.e.,
§2424.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, HUD policies and pro-
cedures are those in the OMB guidance.

Subpart A—General

§2424.137 Who in HUD may grant an
exception to let an excluded person
participate in a covered trans-
action?

The Secretary or designee may grant
an exception permitting an excluded
person to participate in a particular
covered transaction. If the Secretary
or a designee grants an exception, the
exception must be in writing and state
the reason(s) for deviating from the
governmentwide policy in Executive
Order 12549.

Subpart B—Covered Transactions

§2424.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.220(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
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contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by HUD
under a covered nonprocurement trans-
action and the amount of the contract
is expected to equal or exceed $25,000.
This extends the coverage of the HUD
nonprocurement suspension and debar-
ment requirements to all lower tiers of
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower-tier
coverage in the figure in the appendix
to 2 CFR part 180).

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2424.300 What must I do before I
enter into a covered transaction
with another person at the next
lower tier (HUD supplement to gov-
ernmentwide definition at 2 CFR
180.300)?

(a) You, as a participant, are respon-
sible for determining whether you are
entering into a covered transaction
with an excluded or disqualified person.
You may decide the method by which
you do so.

(1) You may, but are not required to,
check the Excluded Parties List Sys-
tem (EPLS).

(2) You may, but are not required to,
collect a certification from that per-
son.

(b) In the case of an employment con-
tract, HUD does not require employers
to check the EPLS prior to making sal-
ary payments pursuant to that con-
tract.

§2424.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

To communicate the requirements to
lower-tier participants, you must in-
clude a term or condition in the trans-
action requiring compliance with sub-
part C of the OMB guidance in 2 CFR
part 180, as supplemented by this sub-
part.
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Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2424.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant to: com-
ply with subpart C of 2 CFR part 180, as
supplemented by subpart C of this part,
and include a similar term or condition
in lower-tier covered transactions.

Subparts E-F [Reserved]

Subpart G—Suspension

§2424.747 Who conducts fact finding
for HUD suspensions?

In all HUD suspensions, the official
who shall conduct additional pro-
ceedings where disputed material facts
are challenged shall be a hearing offi-
cer.

Subpart H—Debarment

§2424.842 Who conducts fact finding
for HUD debarments?

In all HUD debarments, the official
who shall conduct additional pro-
ceedings where disputed material facts
are challenged shall be a hearing offi-
cer.

Subpart I—Definitions

§2424.952 Hearing officer.

Hearing Officer means an Administra-
tive Law Judge or Office of Appeals
Judge authorized by HUD’s Secretary
or by the Secretary’s designee to con-
duct proceedings under this part.

§2424.970 Nonprocurement trans-
action (HUD supplement to govern-
mentwide definition at 2 CFR
180.970).

In the case of employment contracts
that are covered transactions, each sal-
ary payment under the contract is a
separate covered transaction.

§2424.995

§2424.995 Principal (HUD supplement
to governmentwide definition at 2
CFR 180.995).

A person who has a critical influence
on, or substantive control over, a cov-
ered transaction, whether or not em-
ployed by the participant. Persons who
have a critical influence on, or sub-
stantive control over, a covered trans-
action may include, but are not limited
to:

(a) Loan officers;

(b) Staff appraisers and inspectors;

(c¢) Underwriters;

(d) Bonding companies;

(e) Borrowers under programs fi-
nanced by HUD or with loans guaran-
teed, insured, or subsidized through
HUD programs;

(f) Purchasers of properties with
HUD-insured or Secretary-held mort-
gages;

(g) Recipients under HUD assistance
agreements;

(h) Ultimate beneficiaries of HUD
programs;

(i) Fee appraisers and inspectors;

(j) Real estate agents and brokers;

(k) Management and marketing
agents;

(1) Accountants, consultants, invest-
ment bankers, architects, engineers,
and attorneys who are in a business re-
lationship with participants in connec-
tion with a covered transaction under a
HUD program;

(m) Contractors involved in the con-
struction or rehabilitation of prop-
erties financed by HUD, with HUD-in-
sured loans or acquired properties, in-
cluding properties held by HUD as
mortgagee-in-possession;

(n) Closing agents;

(0) Turnkey developers of projects fi-
nanced by or with financing insured by
HUD:;

(p) Title companies;

(q) Escrow agents;

(r) Project owners;

(s) Administrators of hospitals, nurs-
ing homes, and projects for the elderly
financed or insured by HUD; and

(t) Developers, sellers, or owners of
property financed with loans insured
under Title I or Title II of the National
Housing Act.

337



§2424.1017

§2424.1017 Ultimate beneficiary.

Ultimate beneficiaries of HUD pro-
grams include, but are not limited to,
subsidized tenants and subsidized mort-
gagors, such as those assisted under
Section 8 Housing Assistance Payment
contracts, by Section 236 Rental As-
sistance, or by Rent Supplement pay-
ments.

Subpart J—Limited Denial of
Participation

§2424.1100 What is a limited denial of
participation?

A limited denial of participation ex-
cludes a specific person from partici-
pating in a specific program, or pro-
grams, within a HUD field office’s geo-
graphic jurisdiction, for a specific pe-
riod of time. A limited denial of par-
ticipation is normally issued by a HUD
field office, but may be issued by a
Headquarters office. The decision to
impose a limited denial of participa-
tion is discretionary and based on the
best interests of the federal govern-
ment.

§2424.1105 Who may issue a limited
denial of participation?

The Secretary designates HUD offi-
cials who are authorized to impose a
limited denial of participation, affect-
ing any participant and/or their affili-
ates, except mortgagees approved by
the Federal Housing Administration
(FHA).

§2424.1110 When may a HUD official
issue a limited denial of participa-
tion?

(a) An authorized HUD official may
issue a limited denial of participation
against a person, based upon adequate
evidence of any of the following causes:

(1) Approval of an applicant for insur-
ance would constitute an unsatisfac-
tory risk;

(2) There are irregularities in a per-
son’s past performance in a HUD pro-
gram;

(3) The person has failed to maintain
the prerequisites of eligibility to par-
ticipate in a HUD program;

(4) The person has failed to honor
contractual obligations or to proceed
in accordance with contract specifica-
tions or HUD regulations;
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(5) The person has failed to satisfy,
upon completion, the requirements of
an assistance agreement or contract;

(6) The person has deficiencies in on-
going construction projects;

(7) The person has falsely certified in
connection with any HUD program,
whether or not the certification was
made directly to HUD;

(8) The person has committed any act
or omission that would be cause for de-
barment under 2 CFR 180.800;

(9) The person has violated any law,
regulation, or procedure relating to the
application for financial assistance, in-
surance, or guarantee, or to the per-
formance of obligations incurred pur-
suant to a grant of financial assistance
or pursuant to a conditional or final
commitment to insure or guarantee;

(10) The person has made or procured
to be made any false statement for the
purpose of influencing in any way an
action of the Department; or

(11) Imposition of a limited denial of
participation by any other HUD office.

(b) Filing of a criminal Indictment or
Information shall constitute adequate
evidence for the purpose of limited de-
nial of participation actions. The In-
dictment or Information need not be
based on offenses against HUD.

(c) Imposition of a limited denial of
participation by any other HUD office
shall constitute adequate evidence for
a concurrent limited denial of partici-
pation. Where such a concurrent lim-
ited denial of participation is imposed,
participation may be restricted on the
same basis without the need for an ad-
ditional conference or further hearing.

(d) An affiliate or organizational ele-
ment may be included in a limited de-
nial of participation solely on the basis
of its affiliation, and regardless of its
knowledge of or participation in the
acts providing cause for the sanction.
The burden of proving that a particular
affiliate or organizational element is
currently responsible and not con-
trolled by the primary sanctioned
party (or by an entity that itself is
controlled by the primary sanctioned
party) is on the affiliate or organiza-
tional element.
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§2424.1115 When does a limited denial
of participation take effect?

A limited denial of participation is
effective immediately upon issuance of
the notice.

§2424.1120 How long may a limited de-
nial of participation last?

A limited denial of participation may
remain in effect up to 12 months.

§2424.1125 How does a limited denial
of participation start?

A limited denial of participation is
made effective by providing the person,
and any specifically named affiliate,
with notice:

(a) That the limited denial of partici-
pation is being imposed;

(b) Of the cause(s) under §2424.1110 for
the sanction;

(c) Of the potential effect of the sanc-
tion, including the length of the sanc-
tion and the HUD program(s) and geo-
graphic area affected by the sanction;

(d) Of the right to request, in writing,
within 30 days of receipt of the notice,
a conference under §2424.1130; and

(e) Of the right to contest the limited
denial of participation under §2424.1130.

§2424.1130 How may I contest my lim-
ited denial of participation?

(a) Within 30 days after receiving a
notice of limited denial of participa-
tion, you may request a conference
with the official who issued such no-
tice. The conference shall be held with-
in 15 days after the Department’s re-
ceipt of the request for a conference,
unless you waive this time limit. The
official or designee who imposed the
sanction shall preside. At the con-
ference, you may appear with a rep-
resentative and may present all rel-
evant information and materials to the
official or designee. Within 20 days
after the conference, or within 20 days
after any agreed-upon extension of
time for submission of additional ma-
terials, the official or designee shall, in
writing, advise you of the decision to
terminate, modify, or affirm the lim-
ited denial of participation. If all or a
portion of the remaining period of ex-
clusion is affirmed, the notice of affir-
mation shall advise you of the oppor-
tunity to contest the notice and to re-
quest a hearing before a Departmental

§2424.1130

Hearing Officer. You have 30 days after
receipt of the notice of affirmation to
request this hearing. If the official or
designee does not issue a decision with-
in the 20-day period, you may contest
the sanction before a Departmental
Hearing Officer. Again, you have 30
days from the expiration of the 20-day
period to request this hearing. If you
request a hearing before the Depart-
mental Hearing Officer, you must sub-
mit your request to the Debarment
Docket Clerk, Department of Housing
and Urban Development, 451 Seventh
Street, SW., B-133 Portals 200, Wash-
ington DC 20410-0500.

(b) You may skip the conference with
the official and you may request a
hearing before a Departmental Hearing
Officer. This must also be done within
30 days after receiving a notice of lim-
ited denial of participation. If you opt
to have a hearing before a Depart-
mental Hearing Officer, you must sub-
mit your request to the Debarment
Docket Clerk, Department of Housing
and Urban Development, 451 Seventh
Street, SW., B-133 Portals 200, Wash-
ington DC 20410-0500. The hearing be-
fore the Departmental Hearing Officer
is more formal than the conference be-
fore the sanctioning official described
above. The Departmental Hearing Offi-
cer will conduct the hearing in accord-
ance with 24 CFR part 26, subpart A.
The Departmental Hearing Officer will
issue findings of fact and make a rec-
ommended decision. The sanctioning
official will then make a final decision,
as promptly as possible, after the De-
partmental Hearing Officer’s rec-
ommended decision is issued. The sanc-
tioning official may reject the rec-
ommended decision or any findings of
fact, only after specifically deter-
mining that the decision or any of the
facts are arbitrary, capricious, or
clearly erroneous.

(c) In deciding whether to terminate,
modify, or affirm a limited denial of
participation, the Departmental offi-
cial or designee may consider the fac-
tors listed at 2 CFR 180.860. The De-
partmental Hearing Officer may also
consider the factors listed at 2 CFR
180.860 in making any recommended de-
cision.
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§2424.1135 Do Federal agencies co-
ordinate limited denial of participa-
tion actions?

Federal agencies do not coordinate
limited denial of participation actions.
As stated in §2424.1100, a limited denial
of participation is a HUD-specific ac-
tion and applies only to HUD activi-
ties.

§2424.1140 What is the scope of a lim-
ited denial of participation?

The scope of a limited denial of par-
ticipation is as follows:

(a) A limited denial of participation
generally extends only to participation
in the program under which the cause
arose. A limited denial of participation
may, at the discretion of the author-
ized official, extend to other programs,
initiatives, or functions within the ju-
risdiction of an Assistant Secretary.
The authorized official, however, may
determine that where the sanction is
based on an indictment or conviction,
the sanction shall apply to all pro-
grams throughout HUD.

(b) For purposes of this subpart, par-
ticipation includes receipt of any ben-
efit or financial assistance through
grants or contractual arrangements;
benefits or assistance in the form of
loan guarantees or insurance; and
awards of procurement contracts.

(c) The sanction may be imposed for
a period not to exceed 12 months, and
shall be effective within the geographic
jurisdiction of the office imposing it,
unless the sanction is imposed by an
Assistant Secretary or Deputy Assist-
ant Secretary, in which case the sanc-
tion may be imposed on either a na-
tionwide or a more restricted basis.

§2424.1145 May HUD impute the con-
duct of one person to another in a
limited denial of participation?

For purposes of determining a lim-
ited denial of participation, HUD may
impute conduct as follows:

(a) Conduct imputed from an individual
to an organization. HUD may impute
the fraudulent, criminal, or other im-
proper conduct of any officer, director,
shareholder, partner, employee, or
other individual associated with an or-
ganization, to that organization when
the improper conduct occurred in con-
nection with the individual’s perform-
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ance of duties for or on behalf of that
organization, or with the organiza-
tion’s knowledge, approval, or acquies-
cence. The organization’s acceptance of
the benefits derived from the conduct
is evidence of knowledge, approval, or
acquiescence.

(b) Conduct imputed from an organiza-
tion to an individual or between individ-
uals. HUD may impute the fraudulent,
criminal, or other improper conduct of
any organization to an individual, or
from one individual to another indi-
vidual, if the individual to whom the
improper conduct is imputed partici-
pated in, had knowledge of, or had rea-
son to know of the improper conduct.

(c) Conduct imputed from one organiza-
tion to another organization. HUD may
impute the fraudulent, criminal, or
other improper conduct of one organi-
zation to another organization when
the improper conduct occurred in con-
nection with a partnership, joint ven-
ture, joint application, association, or
similar arrangement, or when the orga-
nization to whom the improper conduct
is imputed has the power to direct,
manage, control, or influence the ac-
tivities of the organization responsible
for the improper conduct. Acceptance
of the benefits derived from the con-
duct is evidence of knowledge, ap-
proval, or acquiescence.

§2424.1150 What is the effect of a sus-
pension or debarment on a limited
denial of participation?

If you have submitted a request for a
hearing pursuant to §2424.1130 of this
subpart, and you also receive, pursuant
to subpart G or H of this part, a notice
of proposed debarment or suspension
that is based on the same trans-
action(s) or the same conduct as the
limited denial of participation, as de-
termined by the debarring or sus-
pending official, the following rules
shall apply:

(a) During the 30-day period after you
receive a notice of proposed debarment
or suspension, during which you may
elect to contest the debarment under 2
CFR 180.815, or the suspension pursuant
to 2 CFR 180.720, all proceedings in the
limited denial of participation, includ-
ing discovery, are automatically
stayed.

340



Department of Housing and Urban Development

(b) If you do not contest the proposed
debarment pursuant to 2 CFR 180.815,
or the suspension pursuant to 2 CFR
180.720, the final imposition of the de-
barment or suspension shall also con-
stitute a final decision with respect to
the limited denial of participation, to
the extent that the debarment or sus-
pension is based on the same trans-
action(s) or conduct as the limited de-
nial of participation.

(c) If you contest the proposed debar-
ment pursuant to 2 CFR 180.815, or the
suspension pursuant to 2 CFR 180.720,
then:

(1) Those parts of the limited denial
of participation and the debarment or
suspension based on the same trans-
action(s) or conduct, as determined by
the debarring or suspending official,
shall be immediately consolidated be-
fore the debarring or suspending offi-
cial;

(2) Proceedings under the consoli-
dated portions of the limited denial of
participation shall be stayed before the
hearing officer until the suspending or
debarring official makes a determina-
tion as to whether the consolidated
matters should be referred to a hearing
officer. Such a determination must be
made within 90 days of the date of the
issuance of the suspension or proposed
debarment, unless the suspending/de-
barring official extends the period for
good cause.

(i) If the suspending or debarring offi-
cial determines that there is a genuine
dispute as to material facts regarding
the consolidated matter, the entire
consolidated matter will be referred to
the hearing officer hearing the limited
denial of participation, for additional
proceedings pursuant to 2 CFR 180.750
or 180.845.

(ii) If the suspending or debarring of-
ficial determines that there is no dis-
pute as to material facts regarding the
consolidated matter, jurisdiction of the
hearing officer under 2 CFR part 2424,
subpart J, to hear those parts of the
limited denial of participation based on
the same transaction[s] or conduct as
the debarment or suspension, as deter-
mined by the debarring or suspending
official, will be transferred to the de-
barring or suspending official, and the
hearing officer responsible for hearing
the limited denial of participation
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shall transfer the administrative
record to the debarring or suspending
official.

(3) The suspending or debarring offi-
cial shall hear the entire consolidated
case under the procedures governing
suspensions and debarments, and shall
issue a final decision as to both the
limited denial of participation and the
suspension or debarment.

§2424.1155 What is the effect of a lim-
ited denial of participation on a
suspension or a debarment?

The imposition of a limited denial of
participation does not affect the right
of the Department to suspend or debar
any person under this part.

§2424.1160 May a limited denial of
participation be terminated before
the term of the limited denial of
participation expires?

If the cause for the limited denial of
participation is resolved before the ex-
piration of the 12-month period, the of-
ficial who imposed the sanction may
terminate it.

§2424.1165 How is a limited denial of
participation reported?

When a limited denial of participa-
tion has been made final, or the period
for requesting a conference pursuant to
§2424.1130 has expired without receipt
of such a request, the official imposing
the limited denial of participation
shall notify the Director of the Compli-
ance Division in the Departmental En-
forcement Center of the scope of the
limited denial of participation.

PART 2429—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

2429.10 What does this part do?

2429.20 Does this part apply to me?

2429.30 What policies and procedures must I
follow?

Subpart A [Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

2429.225 Whom in HUD does a recipient
other than an individual notify about a
criminal drug conviction?
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Subpart C—Requirements for Recipients
Who Are Individuals

2429.300 Whom in HUD does a recipient who
is an individual notify about a criminal
drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

2429.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

2429.500 Who in HUD determines that a re-
cipient other than an individual violated
the requirements of this part?

2429.505 Who in HUD determines that a re-
cipient who is an individual violated the
requirements of this part?

Subpart F [Reserved]

AUTHORITY: 41 U.S.C. 701-707; 42 U.S.C.
35635(d).

SOURCE: 76 FR 45166, July 28, 2011, unless
otherwise noted.

§2429.10 What does this part do?

This part requires that the award and
administration of HUD grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707) (referred to as the
Act in this part) that applies to grants.
This part:
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(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for HUD grants and
cooperative agreements; and

(b) Establishes HUD policies and pro-
cedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
governmentwide implementing regula-
tions.

§2429.20 Does this part apply to me?

This part, and through this part, per-
tinent portions of the OMB guidance in
subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a:

(a) Recipient of a HUD grant or coop-
erative agreement; or

(b) HUD awarding official.

§2429.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures of the OMB guidance,
as supplemented by this part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225(@) ....cccocenn.. §2429.225
place?
(2) 2 CFR 182.300(b) §2429.300
(3) 2 CFR 182.500 .......ccoeuvuee §2429.500
(4) 2 CFR 182.505 ....ccccevevueune §2429.505

Whom in HUD must a recipient other than an individual notify if an em-
ployee is convicted for a violation of a criminal drug statute in the work-

Whom in HUD must a recipient who is an individual notify if he or she is
convicted of a criminal drug offense resulting from a violation occurring
during the conduct of any award activity?

Who in HUD is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as imple-
mented by this part?

Who in HUD is authorized to determine that a recipient who is an individual
is in violation of the requirements of 2 CFR part 182, as implemented by
this part?

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not

listed in paragraph (b) of this section,
HUD policies and procedures are the
same as those in the OMB guidance.
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Subpart A [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§2429.225 Whom in HUD does a recipi-
ent other than an individual notify
about a criminal conviction?

A recipient other than an individual
who is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify each HUD of-
fice with which it currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§2429.300 Whom in HUD does a recipi-
ent who is an individual notify
about a criminal conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify each HUD office with which he
or she currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§2429.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements

§2429.505

in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an in-
dividual) of part 2429, which adopts the
governmentwide implementation (2
CFR part 182) of sections 5152-5158 of
the Drug-Free Workplace Act of 1988
(Pub. L. 100-690, Title V, Subtitle D; 41
U.S.C. 701-707).

Subpart E—Violations of This Part
and Consequences

§2429.500 Who in HUD determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The Secretary or designee is the offi-
cial authorized to make the determina-

tion under 2 CFR 182.500.

§2429.505 Who in HUD determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The Secretary or designee is the offi-
cial authorized to make the determina-

tion under 2 CFR 182.505.

Subpart F [Reserved]
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PART 2520—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2520.10 What does this part do?

2520.20 Does this part apply to me?

2520.30 What policies and procedures must I
follow?

Subpart A—General

2520.137 Who in NSF may grant an excep-
tion to let an excluded person participate
in a covered transaction?

Subpart B—Covered Transactions

2520.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2520.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2520.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-I [Reserved]<

AUTHORITY: 42 U.S.C. 1870(a); Sec. 2455, Pub.
L. 103-355, 108 Stat. 3327; E.O. 12549, 3 CFR,
1986 Comp., p. 189; E.O. 12689, 3 CFR, 1989
Comp., p. 235.

SOURCE: 72 FR 4944, Feb. 2, 2007, unless oth-
erwise noted.

§2520.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
NSF policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for NSF to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 12549, ‘‘Debarment and
Suspension” (3 CFR 1986 Comp., p. 189),
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235)
and 31 U.S.C. 6101 note (Section 2455,
Public Law 103-355, 108 Stat. 3327).

§2520.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
‘“‘covered transaction” (see Subpart B
of 2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970).

(b) Respondent in an NSF suspension
or debarment action.

(c) NSF debarment or suspension offi-
cial.

(d) NSF grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§2520.30 What policies and procedures
must I follow?

The NSF policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§2520.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, NSF policies and pro-
cedures are those in the OMB guidance.

Subpart A—General

§2520.137 Who in NSF may grant an
exception to let an excluded person
participate in a covered trans-
action?

The NSF Director and the Deputy Di-
rector have the authority to grant an
exception to let an excluded person
participate in a covered transaction.
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§2520.220

Subpart B—Covered Transactions

§2520.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), NSF does not extend
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts
under a covered nonprocurement trans-
action.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2520.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-

2 CFR Ch. XXV (1-1-14 Edition)

actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2520.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-I [Reserved]
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PART 2600—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2600.10 What does this part do?

2600.20 Does this part apply to me?

2600.30 What policies and procedures must I
follow?

Subpart A—General

2600.137 Who in NARA may grant an excep-
tion to let an excluded person participate
in a covered transaction?

Subpart B—Covered Transactions

2600.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2600.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2600.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 44
U.S.C. 2104(a).

SOURCE: 72 FR 2768, Jan. 23, 2007, unless
otherwise noted.

§2600.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as
NARA’s policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for NARA to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note

(Section 2455, Pub. L. 103-355, 108 Stat.
3327).

§2600.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“‘nonprocurement transaction” at 2
CFR 180.970.

(b) Respondent in a NARA suspension
or debarment action.

(c) NARA debarment or suspension
official;

(d) NARA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action;

§2600.30 What policies and procedures
must I follow?

NARA policies and procedures that
you must follow are the policies and
procedures specified in each applicable
section of the OMB guidance in sub-
parts A through I of 2 CFR part 180, as
that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§2600.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, NARA policies and
procedures are those in the OMB guid-
ance.

Subpart A—General

§2600.137 Who in NARA may grant an
exception to let an excluded person
participate in a covered trans-
action?

The Archivist of the United States or
designee may grant an exception per-
mitting an excluded person to partici-
pate in a particular covered trans-
action as provided in the OMB guid-
ance at 2 CFR 180.135.
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§2600.220

Subpart B—Covered Transactions

§2600.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), NARA does not extend
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts
under a covered nonprocurement trans-
action.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2600.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-

2 CFR Ch. XXVI (1-1-14 Edition)

actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2600.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180
and requires the participant to include
a similar term or condition in lower-
tier covered transactions.

Subparts E-J [Reserved]
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PART 2700—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2700.10 What does this part do?

2700.20 Does this part apply to me?

2700.30 What policies and procedures must I
follow?

Subpart A—General

2700.137 Who in the Small Business Admin-
istration may grant an exception to let
an excluded person participate in a cov-
ered transaction?

Subpart B—Covered Transactions

2700.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2700.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2700.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-F [Reserved]
Subpart G—Suspension

2700.765 How may I appeal my suspension?

Subpart H—Debarment
2700.890 How may I appeal my debarment?

Subpart |—Definitions

2700.930 Debarring official (SBA supplement
to government-wide definition at 2 CFR
180.930).

2700.995 Principal (SBA supplement to gov-
ernment-wide definition at 2 CFR
180.995).

2700.1010 Suspending official (SBA supple-
ment to government-wide definition at 2
CFR 180.1010).

Subpart J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549 (3
CFR, 1986 Comp., p. 189); E.O. 12689 (3 CFR,
1989, 1986 Comp., p. 235); 15 U.S.C. 634(b)(6).

SOURCE: 72 FR 39728, July 20, 2007, unless
otherwise noted.

§2700.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
SBA policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for SBA to the OMB guidance as sup-
plemented by this part. This part satis-
fies the requirements in section 3 of
Executive Order 125649, ‘“‘Debarment and
Suspension’ (3 CFR 1986 Comp., p. 189);
Executive Order 12689, ‘‘Debarment and
Suspension’ (3 CFR 1989 Comp., p. 235);
and section 2455 of the Federal Acquisi-
tion Streamlining Act of 1994, Pub. L.
103-355 (31 U.S.C. 6101 note).

§2700.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
‘“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in an SBA suspension
or debarment action;

(c) SBA debarment or suspension offi-
cial; or

(d) SBA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§2700.30 What policies and procedures
must I follow?

The SBA policies and procedures you
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in subparts A
through I of 2 CFR part 180, as that sec-
tion is supplemented by the section in
this part with the same section num-
ber. The contracts that are covered
transactions, for example, are specified
by section 220 of the OMB guidance
(i.e., 2 CFR 180.220) as supplemented by
section 220 of this part (i.e., §2700.220).
For any section of OMB guidance in
subparts A through I of 2 CFR 180 that
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§2700.137

has no corresponding section in this
part, SBA policies and procedures are
those in the OMB guidance.

Subpart A—General

§2700.137 Who in the Small Business
Administration may grant an excep-
tion to let an excluded person par-
ticipate in a covered transaction?

The Director of the Office of Credit
Risk Management may grant an excep-
tion permitting an excluded person to
participate in a particular covered
transaction under SBA’s financial as-
sistance programs. For all other Agen-
cy programs, the Associate General

Counsel for Procurement Law may

grant such an exception.

[72 FR 39728, July 20, 2007, as amended at 73
FR 43348, July 25, 2008]

Subpart B—Covered Transactions

§2700.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

In addition to the contracts covered
under 2 CFR 180.22(b) of the OMB guid-
ance, this part applies to any contract,
regardless of tier, that is awarded by a
contractor, subcontractor, supplier,
consultant, or its agent or representa-
tive in any transaction, if the contract
is to be funded or provided by the SBA
under a covered nonprocurement trans-
action and the amount of the contract
is expected to equal or exceed $25,000.
This extends the coverage of the SBA
nonprocurement suspension and debar-
ment requirements to all lower tiers of
subcontracts under covered non-
procurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.200(c) (see optional lower tier
coverage in the figure in the appendix
to 2 CFR part 180)

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§2700.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You, as a participant, must include a
term or condition in lower-tier trans-

2 CFR Ch. XXVII (1-1-14 Edition)

actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this part.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2700.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-F [Reserved]

Subpart G—Suspension

§2700.765 How may I appeal my sus-
pension?

(a) If the SBA suspending official
issues a decision under §180.755 to con-
tinue your suspension after you
present information in opposition to
that suspension under §180.720, you
may ask for review of the suspending
official’s decision in two ways:

(1) You may ask the suspending offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; or

(2) You may request that the SBA Of-
fice of Hearings and Appeals (OHA) re-
view the suspending official’s decision
to continue your suspension within 30
days of your receipt of the suspending
official’s decision under §180.755 or
paragraph (a)(1) of this section. How-
ever, OHA may reverse the suspending
official’s decision only where OHA
finds that the decision is based on a
clear error of material fact or law, or
where OHA finds that the suspending
official’s decision was arbitrary, capri-
cious, or an abuse of discretion. You
may appeal the suspending official’s
decision without requesting reconsider-
ation, or you may appeal the decision
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of the suspending official on reconsid-
eration. The procedures governing OHA
appeals are set forth in 13 CFR part 134.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

(c) OHA, in its discretion, may stay
the suspension pending review of the
suspending official’s decision.

(d) The SBA suspending official and
OHA must notify you of their decision
under this section, in writing, using
the notice procedures set forth at
§§180.615 and 180.975.

Subpart H—Debarment

§2700.890 How may I appeal my de-
barment?

(a) If the SBA debarring official
issues a decision under §180.870 to
debar you after you present informa-
tion in opposition to a proposed debar-
ment under §180.815, you may ask for
review of the debarring official’s deci-
sion in two ways:

(1) You may ask the debarring offi-
cial to reconsider the decision for ma-
terial errors of fact or law that you be-
lieve will change the outcome of the
matter; or

(2) You may request that the SBA Of-
fice of Hearings and Appeals (OHA) re-
view the debarring official’s decision to
debar you within 30 days of your re-
ceipt of the debarring official’s deci-
sion under §180.870 or paragraph (a)(1)
of this section. However, OHA may re-
verse the debarring official’s decision
only where OHA finds that the decision
is based on a clear error of material
fact or law, or where OHA finds that
the debarring official’s decision was ar-
bitrary, capricious, or an abuse of dis-
cretion. You may appeal the debarring
official’s decision without requesting
reconsideration, or you may appeal the
decision of the debarring official on re-
consideration. The procedures gov-
erning OHA appeals are set forth in 13
CFR part 134.

(b) A request for review under this
section must be in writing; state the
specific findings you believe to be in
error; and include the reasons or legal
bases for your position.

§2700.1010

(c) OHA, in its discretion, may stay
the debarment pending review of the
debarring official’s decision.

(d) The SBA debarring official and
OHA must notify you of their decision
under this section, in writing, using
the notice procedures set forth at
§§180.615 and 180.975.

Subpart I—Definitions

§2700.930 Debarring official (SBA sup-
plement to government-wide defini-
tion at 2 CFR 180.930).

For SBA, the debarring official for fi-
nancial assistance programs is the Di-
rector of the Office of Credit Risk Man-
agement; for all other programs, the
debarring official is the Associate Gen-
eral Counsel for Procurement Law.

[72 FR 39728, July 20, 2007, as amended at 73
FR 43348, July 25, 2008]

§2700.995 Principal (SBA supplement
to government-wide definition at 2
CFR 180.995).

Principal means—

(a) Other examples of individuals who
are principals in SBA covered trans-
actions include:

(1) Principal investigators.

(2) Securities brokers and dealers
under the section 7(a) Loan, Certified
Development Company (CDC) and
Small Business Investment Company
(SBIC) programs.

(3) Applicant representatives under
the section 7(a) Loan, CDC, SBIC,
Small Business Development Center
(SBDC), and section 7(j) programs.

(4) Providers of professional services
under the section 7(a) Loan, CDC,
SBIC, SBDC, and section 7(j) programs.

(5) Individuals that certify, authen-
ticate or authorize billings.

(b) [Reserved]

§2700.1010 Suspending official (SBA
supplement to overnment-wide
definition at 2 CFR 180.1010).

For SBA, the suspending official for
financial assistance programs is the Di-
rector of the Office of Credit Risk Man-
agement; for all other programs, the
suspending official is the Associate
General Counsel for Procurement Law.

[72 FR 39728, July 20, 2007, as amended at 73
FR 43348, July 25, 2008]
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Subpart J [Reserved]
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PART 2867—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

2867.10 What does this part do?

2867.20 To whom does this part apply?

2867.30 What policies and procedures must
be followed?

Subpart A—General

2867.137 Who in the Department of Justice
may grant an exception to let an ex-
cluded person participate in a covered
transaction?

Subpart B—Covered Transactions

2867.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

2867.332 What method must a participant
use to pass requirements down to partici-
pants at lower tiers with whom the par-
ticipant intends to do business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

2867.437 What method must be used to com-
municate to a participant the require-
ments described in the OMB guidance at
2 CFR 180.435?

Subparts E-J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 5
U.S.C. 301; 28 U.S.C. 509, 510, 515-519.

SOURCE: 72 FR 11286, Mar. 13, 2007, unless
otherwise noted.

§2867.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of Justice policies and pro-
cedures for nonprocurement debarment
and suspension. It thereby gives regu-
latory effect for the Department of
Justice to the OMB guidance as supple-
mented by this part. This part satisfies
the requirements in section 3 of Execu-
tive Order 12549, ‘‘Debarment and Sus-
pension’ (3 CFR 1986 Comp., p. 189), Ex-
ecutive Order 12689, ‘‘Debarment and
Suspension” (3 CFR 1989 Comp., p. 235)

and 31 U.S.C. 6101 note (Section 2455,
Pub. L. 103-355, 108 Stat. 3327).

§2867.20 To whom does this
apply?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
any—

(a) Participant or principal in a
“covered transaction” (sees subpart B
of 2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970 (as supplemented by sub-
part B of this part));

(b) Respondent in a Department of
Justice suspension or debarment ac-
tion;

(c) Department of Justice debarment
or suspension official;

(d) Department of Justice grants offi-
cer, agreements officer, or other offi-
cial authorized to enter into any type
of nonprocurement transaction that is
a covered transaction.

part

§2867.30 What policies and procedures
must be followed?

The Department of Justice policies
and procedures that must be followed
are the policies and procedures speci-
fied in each applicable section of the
OMB guidance in subparts A through I
of 2 CFR part 180, as that section is
supplemented by the section in this
part with the same section number.
The contracts that are covered trans-
actions, for example, are specified by
section 220 of the OMB guidance (i.e., 2
CFR 180.220) as supplemented by sec-
tion 220 in this part (i.e., §2867.220). For
any section of OMB guidance in sub-
parts A through I of 2 CFR 180 that has
no corresponding section in this part,
Department of Justice policies and pro-
cedures are those in the OMB guidance.

Subpart A—General

§2867.137 Who in the Department of
Justice may grant an exception to
let an excluded person participate
in a covered transaction?

Within the Department of Justice,
the Attorney General or designee has
the authority to grant an exception to
let an excluded person participate in a
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covered transaction, as provided in the
OMB guidance at 2 CFR 180.135.

Subpart B—Covered Transactions

§2867.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), the Department of Jus-
tice does not extend coverage of non-
procurement suspension and debarment
requirements beyond first-tier procure-
ment contracts under a covered non-
procurement transaction.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§2867.332 What method must a partici-
pant use to pass requirements down
to participants at lower tiers with
whom the participant intends to do
business?

A participant must include a term or
condition in lower-tier transactions re-
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quiring lower-tier participants to com-
ply with subpart C of the OMB guid-
ance in 2 CFR part 180, as supple-
mented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§2867.437 What method must be used
to communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, the communica-
tion must include a term or condition
in the transaction that requires the
participant’s compliance with subpart
C of 2 CFR part 180, as supplemented by
subpart C of this part, and requires the
participant to include a similar term
or condition in lower-tier covered
transactions.

Subparts E-J [Reserved]
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PART 3000—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3000.10 What does this part do?

3000.20 Does this part apply to me?

3000.30 What policies and procedures must I
follow?

Subpart A—General

3000.137 Who in the Department of Home-
land Security may grant an exception to
let an excluded person participate in a
covered transaction?

Subpart B—Covered Transactions

3000.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

3000.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Department
of Homeland Security Officials Regard-
ing Transactions

3000.437 What method do I use to commu-
nicate to a participant the requirements
described in the Office of Management
and Budget guidance at 2 CFR 180.435?

Subpart E-I [Reserved]

AUTHORITY: Sec. 2455, Public Law 103-355,
108 Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp.,
p. 189; E.O. 12689, 3 CFR, 1989 Comp., p. 235;
Public Law 107-296, 116 Stat. 2135.

SOURCE: 74 FR 34497, July 16, 2009, unless
otherwise noted.

§3000.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
Subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Department of Homeland Security
policies and procedures for nonprocure-
ment debarment and suspension. It
thereby gives regulatory effect for the
Department of Homeland Security to
the OMB guidance as supplemented by
this part. This part satisfies the re-
quirements in section 3 of Executive
Order 12549, ‘‘Debarment and Suspen-
sion”’ (3 CFR 1986 Comp., p. 189), Execu-

tive Order 12689, ‘‘Debarment and Sus-
pension” (3 CFR 1989 Comp., p. 235) and
31 U.S.C. 6101 note (Section 2455, Pub.
L. 103-355, 108 Stat. 3327).

§3000.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
‘“‘covered transaction” (see Subpart B
of 2 CFR Part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a Department of
Homeland Security suspension or de-
barment action;

(c) Department of Homeland Security
debarment or suspension official;

(d) Department of Homeland Security
grants officer, agreements officer, or
other official authorized to enter into
any type of nonprocurement trans-
action that is a covered transaction.

§3000.30 What policies and procedures
must I follow?

The Department of Homeland Secu-
rity policies and procedures that you
must follow are the policies and proce-
dures specified in each applicable sec-
tion of the OMB guidance in Subparts
A through I of 2 CFR Part 180, as that
section is supplemented by the section
in this part with the same section
number. The contracts that are cov-
ered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§3000.220). For any section of OMB
guidance in Subparts A through I of 2
CFR Part 180 that has no corresponding
section in this part, Department of
Homeland Security policies and proce-
dures are those in the OMB guidance.

Subpart A—General

§3000.137 Who in the Department of
Homeland Security may grant an
exception to let an excluded person
participate in a covered trans-
action?

Within the Department of Homeland

Security, the Secretary of Homeland

Security has delegated the authority
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to grant an exception to let an ex-
cluded person participate in a covered
transaction to the Head of the Con-
tracting Activity for each DHS compo-
nent as provided in the OMB guidance
at 2 CFR 180.135.

Subpart B—Covered Transactions

§3000.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Department of Homeland Security
extends coverage of nonprocurement
suspension and debarment require-
ments beyond first-tier procurement
contracts under a covered nonprocure-
ment transaction.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§3000.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant in a covered
transaction must include a term or
condition in any lower-tier covered
transaction into which you enter, to
require the participant of that trans-
action to—

(a) Comply with Subpart C of the
OMB guidance in 2 CFR part 180; and

(b) Include a similar term or condi-
tion in any covered transaction into
which it enters at the next lower tier.

Subpart D—Responsibilities of De-
partment of Homeland Secu-
rity Officials Regarding Trans-
actions

§3000.437 What method do I use to
communicate to a participant the
requirements described in the Of-
fice of Management and Budget
guidance at 2 CFR 180.435?

You as a DHS component official
must include a term or condition in
each covered transaction into which
you enter, to communicate to the par-
ticipant the requirements to—

(a) Comply with subpart C of the
OMB guidance in 2 CFR part 180; and

(b) Include a similar term or condi-
tion in any lower-tier covered trans-
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actions into which the participant en-
ters.

Subparts E-l [Reserved]

PART 3001—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

3001.10 What does this part do?

3001.20 Does this part apply to me?

3001.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

3001.225 Who in DHS does a recipient other
than an individual notify about a crimi-
nal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

3001.300 Who in DHS does a recipient who is
an individual notify about a criminal
drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

3001.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

3001.500 Who in DHS determines that a re-
cipient other than an individual violated
the requirements of this part?

3001.505 Who in DHS determines that a re-
cipient who is an individual violated the
requirements of this part?

3001.5610 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part?

Subpart F—Definitions

3001.605 Award.
3001.661 Reimbursable Agreement.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 701-707;
OMB Guidance for Drug-Free Workplace Re-
quirements, codified at 2 CFR part 182.

SOURCE: 76 FR 10207, Feb. 24, 2011, unless
otherwise noted.
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§3001.10 What does this part do?

This part requires that the award and
administration of Department of
Homeland Security (DHS) grants and
cooperative agreements comply with
Office of Management and Budget
(OMB) guidance implementing the por-
tion of the Drug-Free Workplace Act of
1988 (41 U.S.C. 701-707, as amended,
hereafter referred to as ‘‘the Act’’) that
applies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance, as supplemented by this
part (Subparts A through F of 2 CFR
part 182) for DHS’s grants and coopera-
tive agreements; and

(b) Establishes DHS policies and pro-
cedures, as supplemented by this part,
for compliance with the Act that are
the same as those of other Federal
agencies, in conformance with the re-
quirement in 41 U.S.C. 705 for Govern-
ment-wide implementing regulations.

§3001.225

§3001.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a DHS grant or coop-
erative agreement; or

(b) DHS awarding official.

§3001.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. This part
supplements the OMB guidance in 2
CFR part 182 as shown in the following
table. For each of those sections, you
must follow the policies and procedures
in the OMB guidance, as supplemented
by this part.

Section of OMB
guidance

Section in this part where
supplemented

What the supplementation clarifies

2 CFR 182.225(a)

§3001.225

2 CFR 182.300(b) §3001.300

2 CFR 182.400 .......cccoevevvnnee §3001.400 ....cocveviriciiiis
2 CFR 182.500 .......ccccovvrvvnenns §3001.500 ....covvevrvcicrniiiinnns
2 CFR 182505 .......ccccovevvnnnne §3001.505 .....cccvvvrviiiiines
2 CFR 182.510 ....ccovvvuererrnnne §3001.510 ..ocvereiiccieicnnes
2 CFR 182.605 .......ccccovevuvnnnne §3001.605 ......ccoevveiiiiinnes
NONe ..o §3001.661 ....cocvevrcrcriins

Who in DHS a recipient other than an individual must notify if
an employee is convicted for a violation of a criminal drug
statute in the workplace.

Who in DHS a recipient who is an individual must notify if he or
she is convicted of a criminal drug offense resulting from a
violation occurring during the conduct of any award activity.

What method do | use as an agency awarding official to obtain
a recipient’'s agreement to comply with the OMB guidance.

Who in DHS is authorized to determine that a recipient other
than an individual is in violation of the requirements of 2 CFR
part 182, as implemented by this part.

Who in DHS is authorized to determine that a recipient who is
an individual is in violation of the requirements of 2 CFR part
182, as implemented by this part.

What actions the Federal Government will take against a recipi-
ent determined to have violated 2 CFR part 182, as imple-
mented by this part.

What types of assistance are included in the definition of
“award.”

What types of assistance are included in the definition of “reim-
bursable agreement.”

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
DHS policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§3001.225 Who in DHS does a recipi-
ent other than an individual notify
about a criminal drug conviction?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
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drug offense must notify the DHS Of-
fice of Inspector General and each DHS
office from which the recipient cur-
rently has an award.

Subpart C—Requirements for
Recipients Who Are Individuals

§3001.300 Who in DHS does a recipi-
ent who is an individual notify
about a criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify the DHS Office of Inspector Gen-
eral and each DHS office from which
the recipient currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§3001.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:

Drug-free workplace. You as the recipi-
ent must comply with drug-free work-
place requirements in Subpart B (or
Subpart C, if the recipient is an indi-
vidual) of 2 CFR part 3001, which
adopts the Government-wide imple-
mentation (2 CFR part 182) of sec. 5152—
5158 of the Drug-Free Workplace Act of
1988 (Pub. L. 100-690, Title V, Subtitle
D; 41 U.S.C. 701-707).

Subpart E—Violations of This Part
and Consequences

§3001.500 Who in DHS determines that
a recipient other than an individual
violated the requirements of this
part?

The Secretary of Homeland Security,
or his or her official designee, will
make the determination that a recipi-
ent other than an individual violated
the requirements of this part.

2 CFR Ch. XXX (1-1-14 Edition)

§3001.505 Who in DHS determines that
a recipient who is an individual vio-
lated the requirements of this part?

The Secretary of Homeland Security,
or his or her official designee, will
make the determination that a recipi-
ent who is an individual violated the
requirements of this part.

§3001.510 What actions will the Fed-
eral Government take against a re-
cipient determined to have violated
this part?

If a recipient is determined to have
violated 2 CFR part 182, as imple-
mented by this part, the agency will
take one or more of the following ac-
tions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 2 CFR part 180 and 2
CFR part 3000, for a period not to ex-
ceed five years.

Subpart F—Definitions

§3001.605 Award.

Award means an award of financial
assistance by a Federal agency directly
to a recipient.

(a) The term award includes:

(1) A Federal grant, cooperative
agreement or reimbursable agreement,
in the form of money or property in
lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
2 CFR part 182 and specifies uniform
administrative requirements.

(b) The term ‘‘award” does not in-
clude:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

(8) Other Transactional Authority
Award.
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§3001.661 Reimbursable Agreement. bursed for expenditures only, and is not

Reimbursable Agreement means an eligible for advance payments.
award in which the recipient is reim-
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PART 3185—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3185.10 What does this part do?

3185.20 Does this part apply to me?

3185.30 What policies and procedures must I
follow?

Subpart A—General

3185.137 Who in IMLS may grant an excep-
tion to let an excluded person participate
in a covered transaction?

Subpart B—Covered Transactions

3185.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

3185.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

3185.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-I [Reserved]

AUTHORITY: 20 U.S.C. 9103(f); Sec. 2455, Pub.
L. 103-355, 108 Stat. 3327; E.O. 12549, 3 CFR,
1986 Comp., p. 189; E.O. 12689, 3 CFR, 1989
Comp., p. 235.

SOURCE: 73 FR 46529, Aug. 11, 2008, unless
otherwise noted.

§3185.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the In-
stitute of Museum and Library Serv-
ices (IMLS) policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for IMLS to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note

(Section 2455, Pub. L. 103-355, 108 Stat.
3327).

§3185.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970.

(b) Respondent in an IMLS suspen-
sion or debarment action.

(c) IMLS debarment or suspension of-
ficial;

(d) IMLS grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action.

§3185.30 What policies and procedures
must I follow?

The IMLS policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§3185.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, IMLS policies and
procedures are those in the OMB guid-
ance.

Subpart A—General

§3185.137 Who in the IMLS may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

The IMLS Director has the authority
to grant an exception to let an ex-
cluded person participate in a covered
transaction, as provided in the OMB
guidance at 2 CFR 180.135.
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Subpart B—Covered Transactions

§3185.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower-tier cov-
erage in the figure in the appendix to 2
CFR part 180), IMLS does not extend
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts
under a covered nonprocurement trans-
action.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§3185.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§3185.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-l [Reserved]
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PART 3186—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

3186.10 What does this part do?

3186.20 Does this part apply to me?

3186.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

3186.225 Whom in the IMLS does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

3186.300 Whom in the IMLS does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

3186.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of this Part and
Consequences

3186.500 Who in the IMLS determines that a
recipient other than an individual vio-
lated the requirements of this part?

3186.5056 Who in the IMLS determines that a
recipient who is an individual violated
the requirements of this part?

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 756 FR 39134, July 8, 2010, unless
otherwise noted.

§3186.10 What does this part do?

This part requires that the award and
administration of IMLS grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707, as amended, here-
after referred to as ‘‘the Act’’) that ap-
plies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F
of 2 CFR part 182) for the IMLS’s
grants and cooperative agreements;
and
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(b) Establishes IMLS policies and
procedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing regula-
tions.

§3186.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of an IMLS grant or co-
operative agreement; or

(b) IMLS awarding official.

§3186.400

§3186.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225(a) ........ §3186.225

(2) 2 CFR 182.300(b) ....... §3186.300

(3) 2 CFR 182,500 ............ §3186.500

(4) 2 CFR 182505 ............. §3186.505

part.

Whom in the IMLS a recipient other than an individual must notify if an em-
ployee is convicted for a violation of a criminal drug statute in the workplace.
Whom in the IMLS a recipient who is an individual must notify if he or she is
convicted of a criminal drug offense resulting from a violation occurring during

the conduct of any award activity.

Who in the IMLS is authorized to determine that a recipient other than an indi-
vidual is in violation of the requirements of 2 CFR part 182, as implemented
by this part.

Who in the IMLS is authorized to determine that a recipient who is an individual
is in violation of the requirements of 2 CFR part 182, as implemented by this

(c) Sections of the OMB guidance that
this part does mot supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
IMLS policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§3186.225 Whom in the IMLS does a
recipient other than an individual
notify about a criminal drug convic-
tion?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify each IMLS of-
fice from which it currently has an
award.

Subpart C—Requirements for
Recipients Who Are Individuals

§3186.300 Whom in the IMLS does a
recipient who is an individual no-
tify about a criminal drug convic-
tion?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify each IMLS office from which it
currently has an award.

Subpart D—Responsibilities of
Agency Awarding Officials

§3186.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
you must include the following term or
condition in the award:
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§3186.500

Drug-free workplace. You as the re-
cipient must comply with drug-free
workplace requirements in Subpart B
(or Subpart C, if the recipient is an in-
dividual) of 2 CFR part 3186, which
adopts the Governmentwide implemen-
tation (2 CFR part 182) of sec. 5152-5158
of the Drug-Free Workplace Act of 1988
(Pub. L. 100-690, Title V, Subtitle D; 41
U.S.C. 701-707).
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Subpart E—Violations of this Part
and Consequences

§3186.500 Who in the IMLS determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The IMLS Chief Financial Officer is
the official authorized to make the de-

termination under 2 CFR 182.500.

§3186.505 Who in the IMLS determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The IMLS Chief Financial Officer is
the official authorized to make the de-

termination under 2 CFR 182.505.
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PART 3254—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

32564.10 What does this part do?

32564.20 Does this part apply to me?

32564.30 What policies and procedures must I
follow?

Subpart A—General

32564.137 Who in the NEA may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

32564.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

32564.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

32564.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-I [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235.

SOURCE: 72 FR 6141, Feb. 9, 2007, unless oth-
erwise noted.

§3254.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
National Endowment for the Arts
(NEA) policies and procedures for non-
procurement debarment and suspen-
sion. It thereby gives regulatory effect
for the NEA to the OMB guidance as
supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note

(Section 2455, Public Law 103-355, 108
Stat. 3327).

§3254.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970.

(b) Respondent in a NEA suspension
or debarment action.

(c) NEA debarment or suspension of-
ficial;

(d) NEA grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action;

§3254.30 What policies and procedures
must I follow?

The NEA policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§3254.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, NEA policies and pro-
cedures are those in the OMB guidance.

Subpart A—General

§3254.137 Who in the NEA may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

The NEA Chairman has the authority
to grant an exception to let an ex-
cluded person participate in a covered
transaction, as provided in the OMB
guidance at 2 CFR 180.135.
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§3254.220

Subpart B—Covered Transactions

§3254.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see options lower tier coverage
in the figure in the appendix to 2 CFR
part 180), NEA does not extend cov-
erage of nonprocurement suspension
and debarment requirements beyond
first-tier procurement contracts under
a covered nonprocurement transaction.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§3254.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
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actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§3254.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-I [Reserved]
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PART 3369—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3369.10 What does this part do?

3369.20 Does this part apply to me?

3369.30 What policies and procedures must I
follow?

Subpart A—General

3369.137 Who in the NEH may grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

3369.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

3369.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

3369.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-I [Reserved]

AUTHORITY: 20 U.S.C. 959(a)(1); Sec. 2455,
Pub. L. 103-355, 108 Stat. 3327; E.O. 12549, 3
CFR, 1986 Comp., p. 189; E.O. 12689, 3 CFR,
1989 Comp., p. 235.

SOURCE: 72 FR 9236, Mar. 1, 2007, unless oth-
erwise noted.

§3369.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
National Endowment for the Human-
ities (NEH) policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the NEH to the OMB guidance
as supplemented by this part. This part
satisfies the requirements in section 3
of Executive Order 12549, ‘‘Debarment
and Suspension’ (3 CFR 1986 Comp., p.
189), Executive Order 12689, ‘‘Debar-
ment and Suspension” (3 CFR 1989
Comp., p. 235) and 31 U.S.C. 6101 note

(Section 2455, Public Law 103-355, 108
Stat. 3327).

§3369.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970).

(b) Respondent in a NEH suspension
or debarment action.

(c) NEH debarment or suspension of-
ficial;

(d) NEH grants officer, agreements
officer, or other official authorized to
enter into any type of nonprocurement
transaction that is a covered trans-
action;

§3369.30 What policies and procedures
must I follow?

The NEH policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this part (i.e.,
§3369.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, NEH policies and pro-
cedures are those in the OMB guidance.

Subpart A—General

§3369.137 Who in the NEH may grant
an exception to let an excluded per-
son participate in a covered trans-
action?

The NEH Chairman has the authority
to grant an exception to let an ex-
cluded person participate in a covered
transaction, as provided in the OMB
guidance at 2 CFR 180.135.
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§3369.220

Subpart B—Covered Transactions

§3369.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), NEH does not extend
coverage of nonprocurement suspen-
sion and debarment requirements be-
yond first-tier procurement contracts
under a covered nonprocurement trans-
action.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§3369.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180, as
supplemented by this subpart.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§3369.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-l [Reserved]
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PART 3373—REQUIREMENTS FOR
DRUG-FREE WORKPLACE (FINAN-
CIAL ASSISTANCE)

Sec.

3373.10 What does this part do?

3373.20 Does this part apply to me?

3373.30 What policies and procedures must I
follow?

Subpart A—Purpose and Coverage
[Reserved]

Subpart B—Requirements for Recipients
Other Than Individuals

3373.225 Whom in the NEH does a recipient
other than an individual notify about a
criminal drug conviction?

Subpart C—Requirements for Recipients
Who Are Individuals

3373.300 Whom in the NEH does a recipient
who is an individual notify about a
criminal drug conviction?

Subpart D—Responsibilities of Agency
Awarding Officials

3373.400 What method do I use as an agency
awarding official to obtain a recipient’s
agreement to comply with the OMB guid-
ance?

Subpart E—Violations of This Part and
Consequences

3373.500 Who in the NEH determines that a
recipient other than an individual vio-
lated the requirements of this part?

3373.506 Who in the NEH determines that a
recipient who is an individual violated
the requirements of this part?

Subpart F—Definitions [Reserved]

AUTHORITY: 41 U.S.C. 701-707.

SOURCE: 75 FR 52858, Aug. 30, 2010, unless
otherwise noted.

§3373.10 What does this part do?

This part requires that the award and
administration of NEH grants and co-
operative agreements comply with Of-
fice of Management and Budget (OMB)
guidance implementing the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701-707, as amended, here-
after referred to as ‘‘the Act’) that ap-
plies to grants. It thereby—

(a) Gives regulatory effect to the
OMB guidance (Subparts A through F

384



National Endowment for the Humanities

of 2 CFR part 182) for the NEH’s grants
and cooperative agreements; and

(b) Establishes NEH policies and pro-
cedures for compliance with the Act
that are the same as those of other
Federal agencies, in conformance with
the requirement in 41 U.S.C. 705 for
Governmentwide implementing regula-
tions.

§3373.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
Subparts A through F of 2 CFR part 182
(see table at 2 CFR 182.115(b)) apply to
you if you are a—

(a) Recipient of a NEH grant or coop-
erative agreement; or

§3373.400

(b) NEH awarding official.

§3373.30 What policies and procedures
must I follow?

(a) General. You must follow the poli-
cies and procedures specified in appli-
cable sections of the OMB guidance in
Subparts A through F of 2 CFR part
182, as implemented by this part.

(b) Specific sections of OMB guidance
that this part supplements. In imple-
menting the OMB guidance in 2 CFR
part 182, this part supplements four
sections of the guidance, as shown in
the following table. For each of those
sections, you must follow the policies
and procedures in the OMB guidance,
as supplemented by this part.

Section in this
part where
supplemented

Section of OMB guidance

What the supplementation clarifies

(1) 2 CFR 182.225(a) §3373.225

(2) 2 CFR 182.300(b) §3373.300

(3) 2 CFR 182.500 §3373.500

(4) 2 CFR 182.505 §3373.505

Whom in the NEH a recipient other than an individual must no-
tify if an employee is convicted for a violation of a criminal
drug statute in the workplace.

Whom in the NEH a recipient who is an individual must notify if
he or she is convicted of a criminal drug offense resulting
from a violation occurring during the conduct of any award
activity.

Who in the NEH is authorized to determine that a recipient
other than an individual is in violation of the requirements of
2 CFR part 182, as implemented by this part.

Who in the NEH is authorized to determine that a recipient who
is an individual is in violation of the requirements of 2 CFR
part 182, as implemented by this part.

(c) Sections of the OMB guidance that
this part does not supplement. For any
section of OMB guidance in Subparts A
through F of 2 CFR part 182 that is not
listed in paragraph (b) of this section,
NEH policies and procedures are the
same as those in the OMB guidance.

Subpart A—Purpose and
Coverage [Reserved]

Subpart B—Requirements for
Recipients Other Than Individuals

§3373.225 Whom in the NEH does a re-
cipient other than an individual no-
tify about a criminal drug convic-
tion?

A recipient other than an individual
that is required under 2 CFR 182.225(a)
to notify Federal agencies about an
employee’s conviction for a criminal
drug offense must notify the Director,
Office of Grant Management, NEH.

Subpart C—Requirements for
Recipients Who Are Individuals

§3373.300 Whom in the NEH does a re-
cipient who is an individual notify
about a criminal drug conviction?

A recipient who is an individual and
is required under 2 CFR 182.300(b) to
notify Federal agencies about a convic-
tion for a criminal drug offense must
notify the Director, Office of Grant
Management, NEH.

Subpart D—Responsibilities of
Agency Awarding Officials

§3373.400 What method do I use as an
agency awarding official to obtain a
recipient’s agreement to comply
with the OMB guidance?

To obtain a recipient’s agreement to
comply with applicable requirements
in the OMB guidance at 2 CFR part 182,
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§3373.500

you must include the following term or
condition in the award:

Drug-free workplace. You as the recipient
must comply with drug-free workplace re-
quirements in Subpart B (or Subpart C, if
the recipient is an individual) of 2 CFR Part
3373, which adopts the Governmentwide im-
plementation (2 CFR part 182) of sec. 5152—
5158 of the Drug-Free Workplace Act of 1988
(Pub. L. 100-690, Title V, Subtitle D; 41 U.S.C.
701-707).

2 CFR Ch. XXXIII (1-1-14 Edition)

Subpart E—Violations of This Part
and Consequences

§3373.500 Who in the NEH determines
that a recipient other than an indi-
vidual violated the requirements of
this part?

The NEH General Counsel is the
agency official authorized to make the

determination under 2 CFR 182.500.

§3373.505 Who in the NEH determines
that a recipient who is an indi-
vidual violated the requirements of
this part?

The NEH General Counsel is the
agency official authorized to make the

determination under 2 CFR 182.505.

Subpart F—Definitions [Reserved]

386



CHAPTER XXXIV—DEPARTMENT OF
EDUCATION

Part
3485

Nonprocurement debarment and suspension ...........

387






PART 3485—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3485.12 What does this part do?

3485.22 Does this part apply to me?

3485.32 What policies and procedures must I
follow?

Subpart A—General

3485.137 May the Department grant an ex-
ception to let an excluded person partici-
pate in a covered transaction?

Subpart B—Covered Transactions

3485.220 Are any procurement contracts in-
cluded as covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

3485.310 What must I do if a Federal agency
excludes a person with whom I am al-
ready doing business in a covered trans-
action?

3485.315 May I use the services of an ex-
cluded person as a principal under a cov-
ered transaction?

3485.330 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of the Depart-
ment’s Officials Regarding Trans-
actions

3485.415 What must I do if a Federal agency
excludes the participant or a principal
after I enter into a covered transaction?

3485.437 What method do I use to commu-
nicate to a participant the requirements
described in §180.435 of this title?

Subpart E [Reserved]

Subpart F—General Principles Relating to
Suspension and Debarment Actions

3485.611 What procedures do we use for a
suspension or debarment action involv-
ing title IV, HEA transactions?

3485.612 When does an exclusion by another
agency affect the ability of the excluded
person to participate in a title IV, HEA
transaction?

Subpart G—Suspension

3485.711 When does a suspension affect title
IV, HEA transactions?

Subpart H—Debarment

3485.811 When does a debarment affect title
IV, HEA transactions?

Subpart I—Definitions

3485.937 ED Deciding Official.
3485.952 HEA.

3485.995 Principal.

3485.1016 Title IV, HEA participant.
3485.1017 Title IV, HEA program.
3485.1018 Title IV, HEA transaction.

Subpart J [Reserved]

APPENDIX A TO PART 3485—COVERED TRANS-
ACTIONS

AUTHORITY: E.O. 125649 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474, unless otherwise noted.

SOURCE: 77 FR 18673, Mar. 28, 2012, unless
otherwise noted.

§3485.12 What does this part do?

(a)(1) The Department of Education
(the ‘“‘Department’” or “ED’) adopts
subparts A through I of the Office of
Management and Budget guidance in 2
CFR part 180. Thus, this part gives reg-
ulatory effect to the OMB guidance and
supplements the guidance as needed for
the Department. This part satisfies the
requirements in section 3 of Executive
Order 12549, ‘‘Debarment and Suspen-
sion” (3 CFR part 1986 Comp., p. 189),
Executive Order 12689, ‘‘Debarment and
Suspension” (3 CFR part 1989 Comp., p.
235) and 31 U.S.C. 6101 note (Section
2455, Pub. L. 103-355, 108 Stat. 3327).

(2) The table of contents for this part
contains only those sections in part
3485 that include supplements to the
guidance in part 180 and new sections
needed to implement the guidance for
the Department’s programs. In those
sections of the OMB guidance that are
supplemented, the section in part 3485
includes both the text of the OMB guid-
ance that is not affected by the change
and any additional paragraphs that
need to be added to the OMB guidance.
For example, §180.220 of this title con-
tains only paragraphs (a) and (b). The
text of §3485.220, which supplements
§180.220 to extend lower-tier trans-
actions to certain transactions below
the primary tier, includes both the text
of paragraph (a) and (b) of §180.220 and
the text of added paragraph (c).

(3) In those sections in part 180 that
do not have paragraph designations
and that the Department supplements,
the section in this part implementing
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§3485.22

the OMB guidance designates the un-
designated paragraph from part 180 as
paragraph (a) and the first supple-
mental paragraph as paragraph (b). For
example, 2 CFR 180.330 includes an un-
designated lead in paragraph and two
subparagraphs designated (a) and (b).
In §3485.330, the undesignated para-
graph in 2 CFR 180.330 is designated
paragraph (a) and the two subpara-
graphs are designated paragraphs (1)
and (2). The added paragraphs are des-
ignated paragraph (b) and (c).

(b) The authority for all the provi-
sions in 2 CFR part 180 as adopted in
this part is listed as follows.

AUTHORITY: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474, unless otherwise noted.)

§3485.22 Does this part apply to me?

This part applies to you if you are—

(a) A participant or principal in a
“‘covered transaction’ (see subpart B of
this part and the definition of ‘“‘non-
procurement transaction’ in §180.970 of
this title).

(b) A respondent in a suspension or
debarment action of the Department.

(c) An ED deciding official; or

(d) An ED officer authorized to enter
into any type of nonprocurement
transaction that is a covered trans-
action.

(Authority: E.O. 125649 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.32 What policies and procedures
must I follow?

The Department’s policies and proce-
dures that you must follow are the
policies and procedures specified in
this part and in Subparts A through I
of 2 CFR part 180. The contracts that
are covered transactions, for example,
are specified in §3485.220. Section
180.205 of this title does not require
supplementation, so it is not included
in the table of contents for this part

2 CFR Ch. XXXIV (1-1-14 Edition)

and is not separately stated in this
part.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

Subpart A—General

§3485.137 May the Department grant
an exception to let an excluded per-
son participate in a covered trans-
action?

(a) Yes, the Secretary delegates to
the ED Deciding Official the authority
under this section to grant an excep-
tion permitting an excluded person to
participate in a particular covered
transaction.

(b) If the ED Deciding Official grants
an exception, the exception must be in
writing and state the reason(s) for de-
viating from the Governmentwide pol-
icy in Executive Order 12549.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)

Subpart B—Covered Transactions

§3485.220 Are any procurement con-
tracts included as covered trans-
actions?

(a) Covered transactions under this
part—

(1) Do not include any procurement
contracts awarded directly by a Fed-
eral agency; but

(2) Do include some procurement con-
tracts awarded by non-Federal partici-
pants in nonprocurement covered
transactions.

(b) Specifically, a contract for goods
or services is a covered transaction if
any of the following applies:

(1) The contract is awarded by a par-
ticipant in a nonprocurement trans-
action that is covered under §180.210 of
this title, and the amount of the con-
tract is expected to equal or exceed
$25,000.

(2) The contract requires the consent
of an official of a Federal agency. In
that case, the contract, regardless of
the amount, always is a covered trans-
action, and it does not matter who
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awarded it. For example, it could be a
subcontract awarded by a contractor at
a tier below a nonprocurement trans-
action, as shown in the Appendix to
Part 3485—Covered Transactions.

(3) The contract is for Federally-re-
quired audit services.

(4) The contract is to perform serv-
ices as a third party servicer in connec-
tion with a title IV, HEA program.

(c) In addition to the contracts cov-
ered under 2 CFR 180.220(b) of the OMB
guidance, this part applies to any con-
tract, regardless of tier, that is award-
ed by a contractor, subcontractor, sup-
plier, consultant, or its agent or rep-
resentative in any transaction, if the
contract is to be funded or provided by
ED under a covered nonprocurement
transaction and the amount of the con-
tract is expected to equal or exceed
$25,000. This extends the coverage of
the ED nonprocurement suspension and
debarment requirements to all lower
tiers of subcontracts under covered
nonprocurement transactions, as per-
mitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower tier
coverage in the figure in Appendix A to
Part 3485—Covered Transactions).

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§3485.310 What must I do if a Federal
agency excludes a person with
whom I am already doing business
in a covered transaction?

(a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
quired to continue the transactions,
and you may consider termination.
You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b) You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded

§3485.315

person, unless another Federal agency
responsible for the transaction grants
an exception under §180.135 of this title
or ED grants an exception under
§3485.137.

(c) If you are a title IV, HEA partici-
pant, you may not continue a title IV,
HEA transaction with an excluded per-
son after the effective date of the ex-
clusion unless permitted by 34 CFR
668.26, 682.702, or 668.94, as applicable.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)

§3485.315 May I use the services of an
excluded person as a principal
under a covered transaction?

(a) You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person’s services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper
and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless another Federal agency respon-
sible for the transaction grants an ex-
ception under §180.135 of this title or, if
ED took the action, an ED deciding of-
ficial grants an exception under
§3485.137.

(c) If you are a title IV, HEA partici-
pant—

(1) You may not renew or extend the
term of any contract or agreement for
the services of an excluded person as a
principal with respect to a title IV,
HEA transaction; and

(2) You may not continue to use the
services of that excluded person as a
principal under this kind of an agree-
ment or arrangement more than 90
days after you learn of the exclusion or
after the close of the Federal fiscal
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year in which the exclusion takes ef-
fect, whichever is later.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.330 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

(a) Before entering into a covered
transaction with a participant at the
next lower tier, you must require that
participant to—

(1) Comply with this subpart as a
condition of participation in the trans-
action. You must do so using the meth-
od specified in paragraph (b) of this
section; and

(2) Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

(b) To communicate the require-
ments in this part to a participant, you
must include a term or condition in the
transaction that requires the partici-
pant’s compliance with part 180, sub-
part C, of this title, as adopted at
§3485.12, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

(c) The failure of a participant to in-
clude a requirement to comply with
Subpart C of 2 CFR part 180 in the
agreement with a lower tier partici-
pant does not affect the lower tier par-
ticipant’s responsibilities under this
part.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

Subpart D—Responsibilities of the
Department’s Officials Re-
garding Transactions

§3485.415 What must I do if a Federal
agency excludes the participant or
a principal after I enter into a cov-
ered transaction?

(a) You as a Federal agency official
may continue covered transactions
with an excluded person, or under

2 CFR Ch. XXXIV (1-1-14 Edition)

which an excluded person is a prin-
cipal, if the transactions were in exist-
ence when the person was excluded.
You are not required to continue the
transactions, however, and you may
consider termination. You should make
a decision about whether to terminate
and the type of termination action, if
any, only after a thorough review to
ensure that the action is proper.

(b) You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, or under which an excluded per-
son is a principal, unless you obtain an
exception under §3485.137.

(c) Title IV, HEA transactions. If you
are a title IV, HEA participant—

(1) You may not renew or extend the
term of any contract or agreement for
the services of an excluded person as a
principal with respect to a title IV,
HEA transaction; and

(2) You may not continue to use the
services of that excluded person as a
principal under this kind of an agree-
ment or arrangement more than 90
days after you learn of the exclusion or
after the close of the Federal fiscal
year in which the exclusion takes ef-
fect, whichever is later.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.437 What method do I use to
communicate to a participant the
requirements described in §180.435
of this title?

To communicate the requirements in
this part to a participant, you must in-
clude a term or condition in the trans-
action that requires the participant’s
compliance with part 180, subpart C, of
this title, as adopted at §3485.12 and re-
quires the participant to include a
similar term or condition in lower-tier
covered transactions.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)

Subpart E [Reserved]
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Subpart F—General Principles Re-
lating to Suspension and De-
barment Actions

§3485.611 What procedures do we use
for a suspension or debarment ac-
tion involving a title IV, HEA trans-
action?

(a) If we suspend a title IV, HEA par-
ticipant under Executive Order 12549,
we use the following procedures to en-
sure that the suspension prevents par-
ticipation in title IV, HEA trans-
actions:

(1) The notification procedures in
§180.715 of this title.

(2) Instead of the procedures in
§§180.720 through 180.760 of this title,
the procedures in 34 CFR part 668, sub-
part G, or 34 CFR part 682, subpart D or
G, as applicable.

(3) In addition to the findings and
conclusions required by 34 CFR part
668, subpart G, or 34 CFR part 682, sub-
part D or G, the suspending official,
and, on appeal, the Secretary deter-
mines whether there is sufficient cause
for suspension as explained in §180.700
of this title.

(b) If we debar a title IV, HEA partic-
ipant under E.O. 12549, we use the fol-
lowing procedures to ensure that the
debarment also precludes participation
in title IV, HEA transactions:

(1) The notification procedures in
§§180.805 and 180.870 of this title.

(2) Instead of the procedures in
§§180.810 through 180.885 of this title,
the procedures in 34 CFR part 668, sub-
part G, or 34 CFR part 682, subpart D or
G, as applicable.

(3) On appeal from a decision debar-
ring a title IV, HEA participant, we
issue a final decision after we receive
any written materials from the parties.

(4) In addition to the findings and
conclusions required by 34 CFR part
668, subpart G, or 34 CFR part 682, sub-
part D or G, the debarring official, and,
on appeal, the Secretary determines
whether there is sufficient cause for de-
barment as explained in §180.800 of this
title.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.612

§3485.612 When does an exclusion by
another agency affect the ability of
the excluded person to participate
in a title IV, HEA transaction?

(a) If a title IV, HEA participant is
debarred by another agency under E.O.
12549, using procedures described in
paragraph (d) of this section, that
party is not eligible to enter into title
IV, HEA transactions for the duration
of the debarment.

(b)) If a title IV, HEA participant is
suspended by another agency under
E.O. 12549 or under a proposed debar-
ment under the Federal Acquisition
Regulation (FAR) (48 CFR part 9, sub-
part 9.4), using procedures described in
paragraph (d) of this section, that
party is not eligible to enter into title
IV, HEA transactions for the duration
of the suspension.

(2)(1) The suspension of title IV, HEA
eligibility as a result of suspension by
another agency lasts for at least 60
days.

(ii) If the excluded party does not ob-
ject to the suspension, the 60-day pe-
riod begins on the 35th day after that
agency issues the notice of suspension.

(iii) If the excluded party objects to
the suspension, the 60-day period be-
gins on the date of the decision of the
suspending official.

(3) The suspension of title IV, HEA
eligibility does not end on the 60th day
if—

(i) The excluded party agrees to an
extension; or

(i) Before the 60th day we begin a
limitation or termination proceeding
against the excluded party under 34
CFR part 668, subpart G, or part 682,
subpart D or G.

(c)(1) If a title IV, HEA participant is
debarred or suspended by another Fed-
eral agency—

(i) We notify the participant whether
the debarment or suspension prohibits
participation in title IV, HEA trans-
actions; and

(ii) If participation is prohibited, we
state the effective date and duration of
the prohibition.

(2) If a debarment or suspension by
another agency prohibits participation
in title IV, HEA transactions, that pro-
hibition takes effect 20 days after we
mail notice of our action.
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(3) If the Department or another Fed-
eral agency suspends a title IV, HEA
participant, we determine whether
grounds exist for an emergency action
against the participant under 34 CFR
part 668, subpart G, or part 682, subpart
D or G, as applicable.

(4) We use the procedures in §3485.611
to exclude a title IV, HEA participant
excluded by another Federal agency
using procedures that did not meet the
standards in paragraph (d) of this sec-
tion.

(d) If a title IV, HEA participant is
excluded by another agency, we debar,
terminate, or suspend the participant—
as provided under this part, 34 CFR
part 668, or 3¢ CFR part 682, as applica-
ble—if that agency followed procedures
that gave the excluded party—

(1) Notice of the proposed action;

(2) An opportunity to submit and
have considered evidence and argument
to oppose the proposed action;

(3) An opportunity to present its ob-
jection at a hearing—

(i) At which the agency has the bur-
den of persuasion by a preponderance
of the evidence that there is cause for
the exclusion; and

(ii) Conducted by an impartial person
who does not also exercise prosecu-
torial or investigative responsibilities
with respect to the exclusion action;

(4) An opportunity to present witness
testimony, unless the hearing official
finds that there is no genuine dispute
about a material fact;

(5) An opportunity to have agency
witnesses with personal knowledge of
material facts in genuine dispute tes-
tify about those facts, if the hearing of-
ficial determines their testimony to be
needed, in light of other available evi-
dence and witnesses; and

(6) A written decision stating find-
ings of fact and conclusions of law on
which the decision is rendered.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)
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Subpart G—Suspension

§3485.711 When does a suspension af-
fect title IV, HEA transactions?

(a) A suspension under §3485.611(a)
takes effect immediately if the Sec-
retary takes an emergency action
under 34 CFR part 668, subpart G, or 34
CFR part 682, subpart D or G, at the
same time the Secretary issues the sus-
pension.

(b)(1) Except as provided under para-
graph (a) of this section, a suspension
under §3485.611(a) takes effect 20 days
after those procedures are complete.

(2) If the respondent appeals the sus-
pension to the Secretary before the ex-
piration of the 20 days under paragraph
(b)(1) of this section, the suspension
takes effect when the respondent re-
ceives the Secretary’s decision.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
34'74)

Subpart H—Debarment

§3485.811 When does a debarment af-
fect title IV, HEA transactions?

(a) A debarment under §3485.611(b)
takes effect 30 days after those proce-
dures are complete.

(b) If the respondent appeals the de-
barment to the Secretary before the
expiration of the 30 days under para-
graph (a) of this section, the debarment
takes effect when the respondent re-
ceives the Secretary’s decision.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

Subpart [—Definitions

§3485.937 ED Deciding Official.

The ED Deciding Official is an officer
of the Department who has delegated
authority under the procedures of the
Department of Education to decide
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whether to affirm a suspension or enter
a debarment.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.952 HEA.

HEA means the Higher Education Act
of 1965, as amended.

(Authority: E.O. 12549 (3 CFR 1986 Comp., p.
189); E.O. 12689 (3 CFR 1989 Comp., p. 235); sec.
2455, Pub. L. 103-355, 108 Stat. 3327 (31 U.S.C.
6101 note); 20 U.S.C. 1082, 1094, 1221e-3, and
3474)

§3485.995 Principal.

Principal means—

(a) An officer, director, owner, part-
ner, principal investigator, or other
person within a participant with man-
agement or supervisory responsibilities
related to a covered transaction; or

(b) A consultant or other person,
whether or not employed by the partic-
ipant or paid with Federal funds, who—

(1) Is in a position to handle Federal
funds;

(2) Is in a position to influence or
control the use of those funds; or

(3) Occupies a technical or profes-
sional position capable of substantially
influencing the development or out-
come of an activity required to perform
the covered transaction.

(c) For the purposes of Department of
Education title IV, HEA transactions—

(1) A third-party servicer, as defined
in 34 CFR 668.2 or 682.200; or

(2) Any person who provides services
described in 34 CFR 668.2 or 682.200 to a
title IV, HEA participant, whether or
not that person is retained or paid di-
rectly by the title IV, HEA participant.

(Authority: E.O. 125649 (3 CFR 1986 Comp.,
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235);
sec. 2455, Pub. L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e-3,
and 3474)

§3485.1018

§3485.1016 Title IV, HEA participant.

A title IV, HEA participant is—

(a) An institution described in 34
CFR 600.4, 600.5, or 600.6 that provides
postsecondary education; or

(b) A lender, third-party servicer, or
guaranty agency, as those terms are
defined in 34 CFR 668.2 or 682.200.

(Authority: E.O. 12549 (3 CFR 1986 Comp.,
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235);
sec. 2455, Pub. L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e-3,
and 3474)

§3485.1017 Title IV, HEA program.

A title IV, HEA program includes
any program listed in 34 CFR 668.1(c).

(Authority: E.O. 12549 (3 CFR 1986 Comp.,
p.189); E.O. 12689 (3 CFR 1989 Comp., p. 235);
sec. 24565, Pub. L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e-3,
and 3474)

§3485.1018 Title IV, HEA transaction.

A title IV, HEA transaction in-
cludes—

(a) A disbursement or delivery of
funds provided under a title IV, HEA
program to a student or borrower;

(b) A certification by an educational
institution of eligibility for a loan
under a title IV, HEA program;

(c) Guaranteeing a loan made under a
title IV, HEA program; and

(d) The acquisition or exercise of any
servicing responsibility for a grant,
loan, or work study assistance under a
title IV, HEA program.

(Authority: E.O. 12549 (3 CFR 1986 Comp.,
p.189); E.O. 12689 (3 CFR 1989 Comp., p.235);
sec. 2455, Pub. L. 103-355, 108 Stat. 3327 (31
U.S.C. 6101 note); 20 U.S.C. 1082, 1094, 1221e-3,
and 3474)

Subpart J [Reserved]
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APPENDIX A TO PART 3485—COVERED TRANSACTIONS

Appendix A to Part 3485--Covered Transactions

Covered Transactions
for the Department of
Education

All Primary Tier
Nonprocurement
Transactions

All Lower Tier

Nonprocurement
Transactions
A4 v A v
All First All First All Third Any Person Who Provides
Tiexr Tiex Party the Services Described in
Procurement Procurement Servicer
Contracts Contracts Contracts 34 CFR 668.2 or 682.200
2 325,000 Subject to
Agency
Consent
v
All Lower All Lower
Tier Tier
Procurement Procurement
Contracts Contracts
> $25,000 Subject to
Agency
Consent
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PART 3513—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3513.10 What does this part do?

3513.20 Does this part apply to me?

35613.30 What policies and procedures must I
follow?

Subpart A—General

3513.137 Who at Ex-Im Bank may grant an
exception to let an excluded person par-
ticipate in a covered transaction?

Subpart B—Covered Transactions

3513.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

3513.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

3513.437 What method do I use to commu-
nicate to a participate the requirements
described in the OMB guidance at 2 CFR
180.435?

Subparts E-J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235.

SOURCE: 72 FR 30244, May 31, 2007, unless
otherwise noted.

§3513.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Export Import Bank of the United
States (Ex-Im Bank) policies and pro-
cedures for nonprocurement debarment
and suspension. It thereby gives regu-
latory effect for Ex-Im Bank to the
OMB guidance as supplemented by this
part. This part satisfies the require-
ments in section 3 of Executive Order
12549, ‘“‘Debarment and Suspension’ (3
CFR 1986 Comp., p. 189), Executive
Order 12689, ‘‘Debarment and Suspen-
sion”” (3 CFR 1989 Comp., p. 235) and 31

U.S.C. 6101 note (Section 2455, Pub. L.
103-355, 108 Stat. 3327).

§3513.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part 180
(see table at 2 CFR 180.100(b)) apply to
you if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970, as supplemented by sub-
part B of this part).

(b) Respondent in an Ex-Im Bank sus-
pension or debarment action.

(c) Ex-Im Bank debarment or suspen-
sion official;

(d) Ex-Im Bank grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction;

§3513.30 What policies and procedures
must I follow?

Ex-Im Bank policies and procedures
that you must follow are the policies
and procedures specified in each appli-
cable section of the OMB guidance in
subparts A through I of 2 CFR part 180,
as that section is supplemented by the
section in this part with the same sec-
tion number. The contracts that are
covered transactions, for example, are
specified by section 220 of the OMB
guidance (i.e., 2 CFR 180.220) as supple-
mented by section 220 in this pat (i.e.,
§3513.220). For any section of OMB
guidance in subparts A through I of 2
CFR 180 that has no corresponding sec-
tion in this part, Ex-Im Bank policies
and procedures are those in the OMB
guidance.

Subpart A—General

§3513.137 Who in Ex-Im Bank may
grant an exception to let an ex-
cluded person participate in a cov-
ered transaction?

(a) The Ex-Im Bank agency head or
designee may grant an exception per-
mitting an excluded person to partici-
pate in a particular covered
transacting. If the Ex-Im Bank agency
head or designee grants an exception,
the exception must be in writing and
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state the reason(s) for deviating from
the government wide policy in Execu-
tive Order 12549.

(b) An exception granted by one
agency for an excluded person does not
extend to the covered transactions of
another agency.

Subpart B—Covered Transactions

§3513.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), Ex-Im Bank does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements
beyond first-tier procurement under a
covered nonprocurement transaction.

Subpart C—Responsibilities of Par-
ficipants Regarding Trans-
actions

§3513.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

To communicate the requirements,
you must include a term or condition

2 CFR Ch. XXXV (1-1-14 Edition)

in the transaction requiring the par-
ticipants’ compliance with subpart C of
this part and requiring them to include
a similar term or condition in lower-
tiered covered transactions.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§3513.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you must include
a term or condition in the transaction
that requires the participant’s compli-
ance with subpart C of 2 CFR part 180,
as supplemented by subpart C of this
part, and requires the participant to
include a similar term or condition in
lower-tier covered transactions.

Subparts E-J [Reserved]
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PART 3700—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

3700.10 What does this part do?

3700.20 Does this part apply to me?

3700.30 What policies and procedures must I
follow?

3700.137 Who in the Peace Corps may grant
an exception to let an excluded person
participate in a covered transaction?

3700.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

3700.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

3700.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108
Stat. 3327; E.O. 12549, 3 CFR, 1986 Comp., p.
189; E.O. 12689, 3 CFR, 1989 Comp., p. 235; 22
U.S.C. 2503(b).

SOURCE: 71 FR 64731, Nov. 22, 2006, unless
otherwise noted.

§3700.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
subparts A through I of 2 CFR part 180,
as supplemented by this part, as the
Peace Corps policies and procedures for
nonprocurement debarment and sus-
pension. It thereby gives regulatory ef-
fect for the Peace Corps to the OMB
guidance as supplemented by this part.
This part satisfies the requirements in
section 3 of Executive Order 12549,
“Debarment and Suspension” (3 CFR
1986 Comp., p. 189), Executive Order
12689, ‘‘Debarment and Suspension’ (3
CFR 1989 Comp., p. 235) and 31 U.S.C.
6101 note (Section 2455, Pub. L. 103-355,
108 Stat. 3327).

§3700.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part (see
table at 2 CFR 180.100(b)) apply to you
if you are a—

(a) Participant or principal in a
‘“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a Peace Corps sus-
pension or debarment action;

(c) Peace Corps debarment or suspen-
sion official; or

(d) Peace Corps grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction.

§3700.30 What policies and procedures
must I follow?

The Peace Corps policies and proce-
dures that you must follow are the
policies and procedures specified in
each applicable section of the OMB
guidance in subparts A through I of 2
CFR part 180, as that section is supple-
mented by the section in this part with
the same section number. The con-
tracts that are covered transactions,
for example, are specified by section
220 of the OMB guidance (i.e., 2 CFR
180.220) as supplemented by section 220
in this part (i.e., §3700.220). For any
section of OMB guidance in subparts A
through I of 2 CFR 180 that has no cor-
responding section in this part, Peace
Corps policies and procedures are those
in the OMB guidance.

§3700.137 Who in the Peace Corps may
grant an exception to let an ex-
cluded person participate in a cov-
ered transaction?

The Director of the Peace Corps has
the authority to grant an exception to
let an excluded person participate in a
covered transaction, as provided in the
OMB guidance at 2 CFR 180.135.

§3700.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Although the OMB guidance at 2 CFR
180.220(c) allows a Federal agency to do
so (also see optional lower tier cov-
erage in the figure in the appendix to 2
CFR part 180), Peace Corps does not ex-
tend coverage of nonprocurement sus-
pension and debarment requirements
beyond first-tier procurement con-
tracts under a covered nonprocurement
transaction.
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§3700.332

§3700.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

You as a participant must include a
term or condition in lower-tier trans-
actions requiring lower-tier partici-
pants to comply with subpart C of the
OMB guidance in 2 CFR part 180.

2 CFR Ch. XXXVII (1-1-14 Edition)

§3700.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you as an agency
official must include a term or condi-
tion in the transaction that requires
the participant’s compliance with sub-
part C of 2 CFR part 180, and requires
the participant to include a similar
term or condition in lower-tier covered
transactions.
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PART 5800—NONPROCUREMENT
DEBARMENT AND SUSPENSION

Sec.

5800.10 What does this part do?

5800.20 Does this part apply to me?

5800.30 What policies and procedures must I
follow?

Subpart A—General

5800.137 Who at the Commission may grant
an exception to let an excluded person
participate in a covered transaction?

Subpart B—Covered Transactions

5800.220 What contracts and subcontracts,
in addition to those listed in 2 CFR
180.220, are covered transactions?

Subpart C—Responsibilities of Participants
Regarding Transactions

5800.332 What methods must I use to pass
requirements down to participants at
lower tiers with whom I intend to do
business?

Subpart D—Responsibilities of Federal
Agency Officials Regarding Transactions

5800.437 What method do I use to commu-
nicate to a participant the requirements
described in the OMB guidance at 2 CFR
180.435?

5800.766 May I ask the suspending official to
reconsider a decision to suspend me?

5800.875 May I ask the debarring official to
reconsider a decision to debar me?

5800.880 What factors may influence the de-
barring official during reconsideration?

5800.890 How may I appeal my debarment?

Subpart E—H [Reserved]

Subpart |—Definitions

5800.930 Debarring official.
5800.970 Nonprocurement transaction.
5800.1010 Suspending official.

Subpart J [Reserved]

AUTHORITY: Sec. 2455, Pub. L. 103-355, 108;
Stat. 3327 (31 U.S.C. 6101 note); E.O. 12549; (3
CFR, 1986 Comp., p. 189); E.O. 12689 (3); CFR,
1989 Comp., p. 235).

SOURCE: 75 FR 41692, July 19, 2010, unless
otherwise noted.

§5800.10 What does this part do?

This part adopts the Office of Man-
agement and Budget (OMB) guidance in
Subparts A through I of 2 CFR part 180,

as supplemented by this part, as the
U.S. Election Assistance Commission
(‘‘the Commission” or “EAC”) policies
and procedures for nonprocurement de-
barment and suspension. It thereby
gives regulatory effect for the Commis-
sion to the OMB guidance as supple-
mented by this part. This part satisfies
the requirements in section 3 of Execu-
tive Order 12549, ‘“‘Debarment and Sus-
pension’ and 31 U.S.C. 6101 note.

§5800.20 Does this part apply to me?

This part and, through this part, per-
tinent portions of the OMB guidance in
subparts A through I of 2 CFR part (see
table at 2 CFR 180.100(b)) apply to you
if you are a—

(a) Participant or principal in a
“‘covered transaction’ (see subpart B of
2 CFR part 180 and the definition of
“nonprocurement transaction” at 2
CFR 180.970);

(b) Respondent in a Commission sus-
pension or debarment action;

(c) Commission debarment or suspen-
sion official; or

(d) Commission grants officer, agree-
ments officer, or other official author-
ized to enter into any type of non-
procurement transaction that is a cov-
ered transaction.

§5800.30 What policies and procedures
must I follow?

The Commission policies and proce-
dures that you must follow are the
policies and procedures specified in
each applicable section of the OMB
guidance in Subparts A through I of 2
CFR part 180, as that section is supple-
mented by the section in this part with
the same section number. The con-
tracts that are covered transactions,
for example, are specified by section
220 of the OMB guidance (i.e., 2 CFR
180.220) as supplemented by section 220
in this part (i.e., § .220). For any
section of OMB guidance in Subparts A
through I of 2 CFR 180 that has no cor-
responding section in this part, Com-
mission policies and procedures are
those in the OMB guidance.
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§5800.137

Subpart A—General

§5800.137 Who at the Commission may
grant an exception to let an ex-
cluded person participate in a cov-
ered transaction?

The Commission’s Contracting Offi-
cer has the authority to grant an ex-
ception to let an excluded person par-
ticipate in a covered transaction, as
provided in the OMB guidance at 2 CFR
180.135.

Subpart B—Covered Transactions

§5800.220 What contracts and sub-
contracts, in addition to those listed
in 2 CFR 180.220, are covered trans-
actions?

Pursuant to 2 CFR 180.220(c), the
Commission extends coverage of non-
procurement suspension and debarment
requirements beyond first-tier procure-
ment contracts to include any sub-
contract to be funded by the Commis-
sion, the value of which is expected to
equal to or exceed $25,000 or 30 percent
of the value of first-tier transaction,
whichever is lesser.

Subpart C—Responsibilities of Par-
ticipants Regarding Trans-
actions

§5800.332 What methods must I use to
pass requirements down to partici-
pants at lower tiers with whom I in-
tend to do business?

If a lower-tier transaction is covered
pursuant to §5800.220, you as a partici-
pant must include a term or condition
in lower-tier transactions requiring
lower-tier participants to comply with
Subpart C of the OMB guidance in 2
CFR part 180.

Subpart D—Responsibilities of Fed-
eral Agency Officials Regard-
ing Transactions

§5800.437 What method do I use to
communicate to a participant the
requirements described in the OMB
guidance at 2 CFR 180.435?

To communicate to a participant the
requirements described in 2 CFR 180.435
of the OMB guidance, you as an agency
official must include a term or condi-
tion in the transaction that requires

2 CFR Ch. LVIII (1-1-14 Edition)

the participant’s compliance with sub-
part C of 2 CFR part 180, and requires
the participant to include a similar
term or condition in lower-tier covered
transactions.

§5800.765 May I ask the suspending of-
ficial to reconsider a decision to
suspend me?

Yes. Within 30 days of receiving a
final notice of suspension, you may
make a written request for the sus-
pending official to reconsider your sus-
pension.

§5800.875 May I ask the debarring of-
ficial to reconsider a decision to
debar me?

Yes. Within 30 days of receiving a
final notice of debarment, you may
make a written request for the debar-
ring official to reconsider your debar-
ment pursuant to §5800.880. The dis-
position of your request for reconsider-
ation; or the result of your appeal;
shall be considered a final agency ac-
tion.

§5800.880 What factors may influence
the debarring official during recon-
sideration?

The debarring official may reduce or
terminate your debarment based on:

(a) Newly discovered material evi-
dence;

(b) A reversal of the conviction or
civil judgment upon which your debar-
ment was based;

(c) A bona fide change in ownership
or management;

(d) Elimination of other causes for
which the debarment was imposed; or

(e) Other reasons the debarring offi-
cial finds appropriate.

§5800.890 How may I appeal my de-
barment?

(a) If the Commission debarring offi-
cial issues a decision under 2 CFR
180.870 to debar you after you present
information in opposition to a proposed
debarment under §180.815, you may ask
for review of the debarring official’s de-
cision in two ways:

(1) You may ask the debarring offi-
cial under §875 to reconsider the deci-
sion for material errors of fact or law
that you believe will change the out-
come of the matter; or

408



Election Assistance Commission

(2) You may request a review by the
EAC’s debarment appeals body (DAP),
which is composed of the Executive Di-
rector, Chief Financial Officer, and
Chief Operating Officer. The DAP will
review your appeal and make a deter-
mination on whether to sustain or re-
verse the decision of the debarring offi-
cial. The DAP will then make a rec-
ommendation to the EAC Commis-
sioners who will vote by circulation on
whether to accept or reject the rec-
ommendation of the DAP. A request to
review the debarring official’s decision
to debar you must be made within 30
days of your receipt of the debarring
official’s decision under §180.870 or
paragraph (a)(1) of this section. How-
ever, the DAP may recommend to the
EAC Commissioners that the debarring
official’s decision be reversed, based on
a majority vote of the DAP, only where
the DAP finds that the decision is
based on a clear error of material fact
or law, or where DAP finds that the de-
barring official’s decision was arbi-
trary, capricious, or an abuse of discre-
tion. You may appeal the debarring of-
ficial’s decision without requesting re-
consideration, or you may appeal the
decision of the debarring official on re-
consideration.

(b) A request for review under this
section must be in writing; promi-
nently state on the envelope or other
cover and at the top of the first page
“Debarment Appeal;’”’ state the specific
findings you believe to be in error; and
include the reasons or legal bases for
your position. The appeal request
should be delivered or addressed to the
U.S. Election Assistance Commission,
1201 New York Avenue, NW., Suite 300,
Washington, DC 20005.

(c) After the circulation vote of the
EAC Commissioners has been certified,
either the Commission debarring offi-

§5800.1010

cial or the DAP must notify you of
their decision under this section, in
writing, using the notice procedures
set forth at §§180.615 and 180.975.

(d) [Reserved]

(e) Nothing in this part prohibits the
EAC from delegating the appeal review
process to another Federal agency
through a memorandum of under-
standing or interagency agreement.

Subparts E—H [Reserved]

Subpart I—Definitions

§5800.930 Debarring official.

For the Commission, the debarring
official for all nonprocurement trans-
actions is the Commission’s Con-
tracting Officer. In the case of a va-
cancy in the position of the Con-
tracting Officer, the alternate debar-
ring official is the Chief Financial Offi-
cer.

§5800.970
action.

Nonprocurement trans-

While the Commission treats all pay-
ments made to states under 42 U.S.C.
156301, 15302 and 15401 as grants, this
part does not apply to grants made to
states and political subdivisions there-
in.

§5800.1010 Suspending official.

For the Commission, the debarring
official for all nonprocurement trans-
actions is the Commission’s Con-
tracting Officer. In the case of a va-
cancy in the position of the Con-
tracting Officer, the alternate debar-
ring official is the Chief Financial Offi-
cer.

Subpart J [Reserved]
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